my reference- GK/JT2300

askfor Graham Kean
date 18 October 2021
The Commons Team

The Planning Inspectorate
3A Temple Quay House
Temple Quay
Bristol BS1 6PN

Weaiden District Council
Council Offices, VicarageLane
Hailsham

East Sussex BN27 2AX
e-mail : graham.kean@wealden.gov. uk
website : www. wealden. ov. uk

Your
reference

Dear Sir or Madam

COMMONS ACT 2006 - SECTION 16
Application dated 22 October 2021
The Triangle Village Green, Hailsham, East Sussex, VG 35
I enclose an application for a Village Green Exchangein Hailsham, East Sussex. The
joint applicants are Hailsham Town Council, owners of the release land and Wealden
District Council, owners of the replacement land. I enclose the completed application
form, the maps, the documents referred to in the application form and the health and
safety questionnaire.
I confirm that:

A). I have published the notice in the Sussex Express Newspaperon 22 October2021
A copy of the extract from the newspaper is enclosed.
B). I have sent a tetter based on the one at Annex C of the guidance notes to all those
listed in Section H of the application form. A copy of the letter sent is attached. Those
consulted were as follows:

Natalie McLean, East Sussex County Council (as commons registration authority)
John Harrison, Clerk to Hailsham Town Council (who are joint applicants for the
exchange)
Natural England Consultation Service
Historic England Customer Services Department
Open Spaces Society
Neil Griffin, County Archaeologist, East Sussex County Council
As it is not a common there is no commons council or active commoners, There are

no tenants or occupier. The village green is not in a National Park orAONB

C). I have posted notices at the main points of entry to the lands, and will maintain
them there until the end of the objection period.
D). I have placed a copy of the complete application, including the notice and map, at
the inspection point given in the notice. These documents will remain there until the
end of the objection period.
I have arranged for payment of the £4, 900.00 fee by BAGS transfer from Wealden
District Council to yourselves at:PINS Main Account
Sort code: 60-70-80
Account Number: 10014489

IBAN: GB51NWBK60708010014489

Bank Address: The Royal Bank of Scotland, 9th Floor, 280 Bishopsgate, London,
EC2M 4RB
Please contact Graham Kean on

raham. kean

address if you require further information.
Kind Regards

Engineer ^nd Countryside Officer

wealden. ov. uk or at the above

The Planning Inspectorate

APPLICATION TO DEREGISTER, OR TO DEREGISTER AND
EXCHANGE, CO
ON LAND OR TOWN OR VILLAGE
GREENS
Commons Act 2006: Section 16

CORONAVIRUS
In view of the Government's advice on Coronavirus some of the

requirements about advertising the application have changed.
Before
completing
this
form
please
email
commonlandcasework
lannin ins ectorate. ov. uk or phone
0303 444 5408 for more details.

Return completed application to.
The Commons Team

The Planning Inspectorate
3A Temple Quay House
Temple Quay
Bristol

BS1 6PN
Tel: 03034445408
E-mail: commonlandcasework

lannin ins ectorate

ov uk

PLEASE READ THE FOLLOWING CAREFULLY BEFORE COMPLETING THIS
FORM:.

Section 16(9) of the Commons Act 2006 requires that an application to deregister
and exchange common land or town or village greens may only be made with the
consent of any relevant leaseholder of, and the proprietor of any relevant charge
over, the release land and any replacement land. When completing this form you
will be asked to confirm that such consent has been obtained and that you have

.

consulted any relevant leaseholder of, and the proprietor of any relevant charge
over, the release land/any replacement land about the application.
Answer all the questions on this form in full and only use a separate sheet where
there is insufficient space for your answer.

.

Refer to "Notes on completing an application to deregister, or to deregister and
exchange, common land or town or village greens" (the "Notes") when completing
this form.

.

References throughout this form to 'common land' apply equally to 'town or village
green'.

.

A non-refundable fee of £4, 900 is payable for all applications under section 16 to
deregister/exchange common land. A cheque for this amount, payable to "The
Planning Inspectorate", must accompany every application. Alternatively, if you
wish to pay by BACS the Planning Inspectorate's bank details are available on
request.

SECTION A - The common land to be deregistered (i. e. the release

land)
Section Al - The Village Green
1. Name and full address of village green
The Triangle
South Road
hlailsham
East Sussex

There is no postcode allocated to this land but it is close to BN27 3JP
CL no or VG no VG 35
Commons Registration Authority
East Sussex County Council
County Hall
St Anne's Crescent
Lewes

East Sussex BN7 1UE

Section A2 - The Owner of the Release Land
2. Organisation Hailsham Town Council
Full Postal Address

Inglenook

Market Square
Hailsham
East Sussex

Postcode BN27 2AE
Telephone No 01323 841702
E-mail address "ohn. harrison

hailsham-tc. ov. uk

3. Do you prefer to be contacted by e-mail.

4. Please send all correspondence to the owner of the replacement land named in section
Bl.

Section A2a - The Agent (where applicable)
4a. Not applicable

Section A3 - Area of Village Green
5. What is the total area of village green land registered?
0. 2 hectares = 2000 square metres

If the land is a town or village green, what kind of recreation is it used for?
Dog walking and occasional ball games.

6. If there are common rights are they exercised? Not applicable

If yes, please give details e.g. what commoners are active, which rights are
exercised and how often.

Not applicable. This is a village green so there are no common rights.

Section A4 - Description of the Release Land

7. Area of release land in m2 2000 square metres
Description (including location) of the release land.
The piece of land known as The Triangle located at the junction of A295 South Road and
B2104, Ersham Road, tying to the south-east of South Road and the west of Ersham Road.

SECTION B - The land to be given in exchange (i. e. the replacement

land)
8. Are you proposing to provide replacement land in exchange for the release
land? You must propose replacement land if the area of the release land is more
than 200m2.

Yes
If Yes, go to Question 9. If No, please explain why you are not providing replacement
land and then go to question 14.

Section Bl - The owner of the replacement land
9. Forename Graham
Surname Kean

Organisation Wealden District Council
Full Postal Address
Council Offices

Vicarage Lane
Hailsham
East Sussex

Postcode BN27 2AX
Telephone No 01323 443126 Mobile 07985 812045
E-mail address

raham. kean

wealden. ov. uk

Only complete Question 10 if question 4 has been ticked.
10. Do you prefer to be contacted by E-maii.

Section B2 - Description of the Replacement Land
11. Name of replacement land (if any) None known.
Area of

proposed replacement

land

(in

m2 ) 4, 300 square metres

Description (including location) of the replacement land.
Land to the west of the Cuckoo Trail approximately 220 metres north of Ersham Road
crossing forming plot number 8900 on the 1971 edition Ordnance Survey 1:2, 500 map.

12. Please confirm that the proposed replacement land is not already registered
as common land or town or village green.

I confirm that the proposed replacement land is not already registered as common land or
town or village green.

13. Give details of any relevant leaseholders, other occupiers, rights of access
and easements, those holding any relevant charges over the replacement land,
or any other rights or easements. Explain why such rights will not materially
interfere with the public's right to use the land (should the application be
successful). (See Note 8.)
The replacement land is owned as freehold by Wealden District Council. There are no

leaseholders, other occupiers or known easements which would interfere with the public's
rights to use the land. Public footpath Hailsham 50 runs east to west through the
replacement land, just inside the northern boundary, but this will facilitate access rather

than interfere with the public's right to use the land.

SECTION C - Access arrangements and current features of the lands
Section Cl - Access to the lands:

14. To what extent is there existing public access over the land(s) e. g. public
rights of access under section 193 of the Law of Property Act 1925
(a)The release land. I am not aware of any access rights under section 193 of the

Law of Property Act 1925 affecting the existing village green. There is a pedestrian
access to the land from the footway of Ersham Road via a gate.

(b)The replacement land (including any existing informal public access).
There are no access rights under section 193 of the Law of Property Act 1925
affecting the replacement land. Public footpath Hailsham 50 runs east to west
through the replacement land, just inside the northern boundary, providing
statutory public access to the land. Wealden District Council, as owner, has also
constructed an access ramp from the adjacent Cuckoo Trail licensed cycle path
Hailsham 4 (used by cyclists, equestrians and pedestrians) to facilitate safe and
convenient access to the replacement land.

15. What are the intended access arrangements for the replacement land?

The existing public footpath Hailsham 50 running east to west through the replacement
land, provides statutory access to the land from the Cuckoo Trail to the east and Ersham

Road to the west. This will be retained on its present line. In addition, an access ramp
from the adjacent Cuckoo Trail licensed cycle path Hailsham 4 (used by cyclists,
equestrians and pedestrians) has already been constructed to facilitate safe and
convenient access to the replacement land.

Section C2 - Current condition of the lands

16. Describe the current condition and use of the lands, including any
biodiversity, landscape, archaeological, agricultural and recreational interests:
(a) The release land
In terms of biodiversity, a walk-over survey was undertaken in March 2021 with the
following species recorded. The grassland area included Cuckoo Pint, Dandelion, Red
Deadnettle, Lesser Celandine, Cleavers (Goosegrass), Common Dock, Daisy, Greater
Plantain and Cow Parsley. The hedges bordering the site contained Hawthorn, Ivy,
Bramble, Field Maple, Honeysuckle, Privet, Ash, Holly, Domestic Plum and Grey Willow.
There are 11 semi-mature trees of species Beech, London Plane, English Oak, Field Maple,
Horse Chestnut, Grey Aider, European Plum and Common Lime.

In landscape terms the earliest available large scale mapping of the area is by Yeakell and
Gardner at 2 inches to 1 mile surveyed between 1778 and 1783. This shows the release

land as part of the targe, Hailsham common, which occupied an extensive area to the west
of the town. (Fragments only of this exist today as another small village green forming the
towns's recreation ground and a small area of registered common around the common
pond. ) The South Road/Ersham Road junction is shown on this map but with the latter as
the dominant route at this point in time. On the "Plan of the Waste Lands in the Manor of
Michelham Park Gate, 1811" the land is still unenclosed as part of the common. The first

available Ordnance Survey mapping of 1875 shows the area forming the release land now
enclosed as a defined plot, with housing to the south and a blacksmiths and extensive
nursery to the east on the opposite side of Ersham Road. The area to the north-west of
South Road is mostly fields, but with one of the town's rope works on the site of part of
the future Diplocks Industrial Estate. By 1910 there is housing on the west side of Ersham
Road abutting the land to the south and by 1928 building has occurred on the opposite
side of South Road to the site. The present landscape is obviously extremely urban with
the site surrounded by a mixture of housing and industrial buildings with a petrol station
opposite and busy roads on two sides.
There are no known archaeological finds or sites within or in the vicinity of the release
land.

There is an unproven suggestion that the release land was used to grow vegetables during
World War II, but it has seen no agricultural use since that time,
The recreational use of the release land appears to be mainly for dog walking and limited
ball games.

(b) The replacement land
In terms of biodiversity, a walk-over survey was undertaken in March 2021 with the
following species recorded. The grassland area included Meadow Buttercup, Creeping
Buttercup, Cuckoo Pint, Common Dock, Dandelion, Nettle, LesserCelandine, Marsh Thistle,
Cuckoo Flower, Hemlock Water-Dropwort, Cow Parsley, Common Sorrel, Common Dog
Violet, Fern and Pendulous Sedge with some species reflecting the damper areas of this
site. The hedges bordering the site comprised Dog Rose, Goat Willow, Grey Willow,
Hawthorn, Blackthorn, Holly, Honeysuckle, Ivy and Bramble. There are mature trees along

the northern boundary comprising English Oak, Ash, Hawthorn and Elder and semi-mature
Ash and Oak along the eastern boundary. There is mature Goat Willow surrounding the
pond just outside the north-west corner of the replacement land. This pond obviously
provides an additional habitat type, immediately adjacent to the land. A steep-sided
stream is located to the north of the site, the banks of which support Ferns and Pendulous
Sedge.

In landscapeterms the earliest available large scale mapping of the area is by Yeakell and
Gardner at 2 inches to 1 mile surveyed between 1778 and 1783. This shows the

replacement land already enclosed into small fields in the same pattern as today. The
boundary lines probably reflect the earlier systematic enclosure of this land at an unknown

date. The first available Ordnance Survey mapping of 1875 shows the same field pattern
cut through by the Polegate to Hailsham railway, which had opened in 1849. The plot
forming the replacement land is already defined, with the railway embankment to the east
and a row of mature trees shown along the southern boundary. The pond which is adjacent
to the land is already defined. There is almost no change across the remaining historic
Ordnance Survey maps, the main alteration being the closure of the railway in 1968 and

its replacement with the Cuckoo Trail in the early 1990s. The present landscape remains
rural with the Cuckoo Trail to the east and open fields to the other three sides.

There are no known archaeologicalfinds or sites within or in the vicinity of the replacement
land.

In agricultural terms, the replacement land was used until recently as occasional, low
grade summer grazing for sheep and cattle. This use only ceased with its transfer to
Wealden District Council.

The recreational use of the release land appears to be mainly for Cuckoo Trail users resting
and having picnics. However, as the land has been opened up to the public for less than a
year and is not advertised as such, it is unwise to make generalisations until a use pattern
has time to emerge.

17. What structures (e. g. buildings, roads, bridleways, footpaths, walls, fences)
are currently on the land?

(a) The release land

The northern end of the area has an electricity sub-station constructed on a small part of
the village green. According to the East Sussex County Council Register of Town and
Village Greens, the former South Eastern Electricity Board and its successors claim to have

acquired, at 27 February 1970, rights to route underground cables into their substation
for the purposes of carrying on their undertaking. There is also a bus shelter constructed
on the rear of the footway of South Road which may slightly impinge onto the release land.
(b) The replacement land
There are no structures on the replacement land.

18. What boundary features e.g. fences, hedges, walls (and access points such
as stiles and gates) are currently on the perimeter of (or on land immediately
adjoining) the land?
(a) The release land

There are existing hedges forming the eastern and north-western boundaries of the area
(that is on the two sides abutting public roads). The southern boundary abutting private
housing is a mixture of hedges and wood panel and chain link fencing. There is access
through the Ersham Road boundary via vehicle and pedestrian gates.

(b) The replacement land
The land is fenced on the east adjoining the Cuckoo Trail with wire stock fencing on wooden
posts. The southern and western boundaries comprise a hawthorn and blackthorn hedge,
which is patchy in places. The northern boundary is defined by a row of mature trees and
an ordinary watercourse. There is access along the public footpath from the east (Cuckoo
Trail) via a gap and from the west (Ersham Road) via a stile. There is also access from the
Cuckoo Trail via a gap and a recently constructed ramp.

19. What, if any, boundary or other features are proposed to be removed from or
erected on the replacement land as part of the exchange?
As described above, an easy access ramp has already been provided to the land from the
adjacent Cuckoo Trail. It is proposed to replace the existing stile where public footpath
Hailsham 50 passes through the western boundary with a self-closing pedestrian gate.
20. What, if any, works are to be carried out on the replacement land as part of
the exchange?

A disability compliant, access ramp into the replacement land from the adjacent Cuckoo
Trail has already been constructed. The access steps on the statutory public footpath have
been rebuilt and the stile between the Trail and the replacement land replaced with a gap
in line with the BS 5709:2018 "gates, gaps and stiles" advice note. Stock use outside the

replacement land prevents the western public footpath stile being made into a gap, but a
self-closing gate will be provided here. Following a tree survey by the Council's
arboriculturalist, all urgent tree works have been carried out at this location.

These works have enabled the site to be opened to the public for recreational use in
advance of any possible village green exchange. Further works may comprise more native
tree planting, provision of picnic benches etc., but this will be held until it is seen if any
particular use patterns or user suggestions emerge over time.

SECTION D - Details of the exchange or deregistration
21, What are the reasons for the exchange or deregistration?
The existing, release land is sited at the junction of the busy A295 South Road (the main
road through Haitsham) and the B2104 Ersham Road, with the actual junction being
controlled by a mini-roundabout. There is a staggered junction into the town's main
industrial Estate, Diplocks Way, only 40 metres south-west of the mini-roundabout.
Between these two points is the entrance and exit from a petrol station and there are
further turnings into a narrow domestic road (Gordon Road) and a builder's merchants
within 30 metres to the north-east of the mini-roundabout. Statistics provided by the

highway authority (East Sussex County Council) show that between 2009 and 2019 (last
available figures) average vehicle use per day rose from 10,470 to 11, 140 on South Road,
5153 to 5872 on Ersham Road and 9, 680 to 10, 460 on Diplocks Way.

The town of Hailsham is taking a proportion of the housing required to meet the central
government housing targets for the Wealden District with 450 new houses accessed from
Ersham Road either granted planning permission or under construction at the time of

writing. A further 800 new houses have either been granted planning permission or are
under construction within the overall town of Hailsham at the time of writing. There is
further previously developed land within the urban centre which is being promoted for
regeneration to include housing, retail and commercial redevelopment as part of the
Hailsham Aspires Project.

The road junction badly needs redesigning and to have further capacity added to better
cope with existing and future traffic flows and to reduce the environmental and pollution
problems caused by slow or static vehicles standing on the approaches to this junction. To
achieve this, the only undeveloped land available for highway improvement works at the
junction is that forming the release land. The requirement for highway intervention at this
Junction was recognised by the Secretary of State in a recovered appeal decision relating
to land at Oaklands, Ersham Road (see attachment 1A and 1B). This was further endorsed
by an appeal Inspector in relation to the same site (see attachment 2).

As discussed in question 16 above, the present, release land sees little use due to its small

size and unattractive location, adjacent to such busy roads and there is nothing to make
users linger here and enjoy the green space. The replacement land is in a quiet, rural
location and does not abut any roads. It is over twice the size of the existing, release land.
Whilst further from the town centre, it can be accessed by foot, horse and cycle from the
immediately adjacent Cuckoo Trail (a disability compliant access ramp between the two
has already been constructed) and by an existing public footpath from Ersham Road. The
new, replacement space has a stand of mature trees on the northern and western

boundaries and an adjacent pond, accessed by the public footpath. It is thus more
attractive to both locals and visitors to the town, both using the Cuckoo Trail which sees
use in excess of 250, 000 people per year.

SECTION E - Designations

22. Are any of the lands subject of this application in or near a Site of Special
Scientific Interest (SSSI), National Nature Reserve, a Special Area of
Conservation (SAC), a Special Protection Area (SPA), or Wetland listed in
accordance with the Ramsar Convention?

(a) the release land

No

If Yes/ please give details and identify the location on the map Not applicable

(b) the replacement land

No

If Yes, please give details and identify the location on the map Not applicable

23. Do any of the lands contain a Scheduled Ancient Monument?
(a) the release land

No

If Yes, please give details and identify the location on the map Not applicable

(b) the replacement land

No

If Yes, please give details and identify the location on the map Not applicable

24. Are any of the lands in a National Park or Area of Outstanding Natural
Beauty?

(a) the release land

No

If Yes, please give details and identify the location on the map Not applicable

(b) the replacement land

No

If Yes, please give details and identify the location on the map Not applicable

25. Are any of the lands subject of this application covered by any local
designations, e. g. local nature reserve, area of special landscape value, heritage
coast, conservation area or public open space?

(a) the release land

No

If Yes, please give details and identify the location on the map Not applicable

(b) the replacement land

No

If Yes, please give details and identify the location on the map Not applicable

SECTION F - Adjacent Common Land
26. Does any area of common land with a different registration number adjoin
the common land subject of this application? No
If Yes/ give details and identify them on the map. Not applicable

SECTION G - Procedure
27. Most applications are determined by the written representation procedure.
This involves an exchange of written evidence and a site inspection by an
Inspector.

Do you wish to be present or be represented at the site inspection? No
If Yes, please suggest a suitable meeting point. Not applicable

SECTION H - Advertisement and Consultation
28. You must advertise your proposal in one main local newspaper and at the

main points of entry to the common (or, if there are none, at a conspicuous place
on the boundary of the common). Please advertise your proposal at the same
time as you make your application. Use the draft notice at Annex B of the Notes.

A notice has been prepared following the format at Annex B.

29. You must also send a copy of the notice (using the letter at Annex C of the
Notes) to the following:

the commons council or commoners' association (if there is one)
all active commoners

others with a legal interest e. g. tenants, those with easements, or

other rights over the land and any other person occupying the land
the relevant Commons Registration Authority (usually the county
council or unitary authority). District or Borough Council
Parish Council (where known)
Natural England (Please send only to

enquiries@naturalengland.org. uk)
Historic England
National Park Authority (if the proposal is in a National Park)

AONB Conservation Board or Joint Advisory Committee (if the proposal
is in an AONB)
Open Spaces Society
The local authority archaeological service

Even if have consulted any of these bodies before making this application you
still need to send them a copy of the notice.

30. Which newspaper has the advertisement appeared in? Sussex Express
On what date?

On what date will the representation period end?
This date must be at least 28 days from the date the application is advertised.

Incorrect notices are a common problem and may result in you having to readvertise, so please read Section H of the Notes carefully.

SECTION I - Maps
31. Please enclose two copies of the map that meet the requirements set out in
Note 19.
Two copies of the maps are enclosed.

SECTION J - Checklist (tick to confirm)
32. 1 have read the Notes in full. Yes

33. I have answered all the questions (where appropriate) on this form in full.
Yes

I have enclosed two copies of the map that meets the requirements of Note 19.
Yes

I have enclosed a copy of the commons register or register of town and village
greens. This should include details of the land, rights, ownership and the register
map. Yes

I have obtained the consent to this application of any relevant leaseholder of,
and the proprietor of any relevant charge over, the release land and any
replacement land. Yes

I have enclosed a copy of any document mentioned in answering the questions
on this form. Yes

I have completed and enclosed a copy of the health and safety questionnaire. Yes
I understand that any of the application papers may be copied to interested
parties on request and have informed people as necessary. Yes
I have enclosed my application fee of £4,900.00. Yes

34. I have:

Advertised the proposal in one main local newspaper. Yes
Posted a copy of the notice at the main entry points to the lands. Yes
Sent a copy of the notice to all those listed at Section H. Yes

Placed a copy of the notice, map and application at the inspection point. Yes
Enclosed the letter based on the example at Annex D of the Notes confirming that
the advertising requirements have been met. Yes

SECTION K - Declaration
I/we hereby declare that:

All the owner(s) of the land(s) to be deregistered or deregistered and
exchanged subject of this application have completed this Section.

No person is a relevant leaseholder, or holds a relevant charge, over any of the
land(s) to be deregistered/exchanged.

The contents of this application are true and complete to the best of my/our
knowledge and belief.
Release Land:

Signature of owner

Name jo-^^j ^AJZ^UO/^

Date ^^&/2^i

Position and name of organisation (where appropriate).
Tc'l^r~* i-^-tt^ I HAttWA^ TOW^ <:OUMC(,6

AAAVofe OP HA^J«^^\

Replacement Land:

^6sa>
Signature of owner

/

Name A^UL- ftu<^
Date

z-i l-i jz{

Position and name of organisation (where appropriate).

oieecTO^ or (Dm^uNiT^ ^CU^TOT^^ 5^nc£5
l^E^LOE^ OlCTei. CT (DWCtL

You should keep a copy of the completed form

General Data Protection Regulation

Your application will be in the public domain. Therefore all documents (both paper and

electronic) associated with it may be disclosed during the application process to'others,

including other Central Government Departments, public bodies, local'authorities, other

organisations and members of the public.
How we use your information

The Planning Inspectorate takes its data protection responsibilities for the information you
provide us with very seriously. To find out more about how we use and manage your
personal data, please go to our rivac notice.

Release and Replacement Land

Wealden
Dislricl Council
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Section 16 of the Commons Act 2006

Proposed Deregistration of Village Green at:

THE TRIANGLE VILLAGE GREEN, HAILSHAM, VG 35
htailsham Town Council and Wealden District Council have applied to the Secretary of State
for Environment, Food and Rural Affairs under section 16 of the Commons Act 2006 for

land forming part of the above-mentioned registered village green (the "release land")to
cease to be so registered. The Planning Inspectorate will decide the application on behalf
of the Secretary of State.
The purpose of this application is to enable highway improvements to be carried out at the

junction of the A295 South Road, the B2104 Ersham Road and Diplocks Way.
It is proposed that land (the "replacement land") be registered as village green in place of
the release land.

The release land is described in the First Schedule to this notice and the replacement land
is described in the Second Schedule.

A copy of the application form and accompanying documents can be inspected at Hailsham
Town Council Offices, Inglenook, Market Square, Hailsham, East Sussex BN27 2AE
between 10. 00am and 3. 00pm on Mondays to Fridays inclusive until 19 November 2021.
A copy of the application may be obtained by writing to Engineer and Countryside Officer,

Wealden District Council, Council Offices, Vicarage Lane, Hailsham, East Sussex, BN27
2AX or

raham. kean

wealden. ov. uk .

Any representations in respect of the proposed deregistration [and exchange] should be

sent in writing ON or BEFORE that date to: Common Land Team, The Planning
Inspectorate, 3A Temple Quay House, Temple
commonlandcasework@planninginspectorate.gov. uk.

Quay,

Bristol

BS1

6PN

or

Representations sent to The Planning Inspectorate cannot be treated as confidential.

They will be copied to the applicant and possibly to other interested parties. To find out
more about how the Planning Inspectorate uses and manages personal data, please go to
the

rivac notice.

FIRST SCHEDULE - (The release land)
The piece of land being approximately 2000 square metres in extent, known as The

Triangle, located at the junction ofA295 South Road and B2104 Ersham Road, lying to the
south-east of South Road and the west of Ersham Road in the parish of Hailsham.

SECOND SCHEDULE - (The replacement land)
The piece of land being approximately 4, 300 square metres in extent lying to the west of

the Cuckoo Trail approximately 220 metres north of Ersham Road crossing forming plot
number 8900 on the 1971 edition Ordnance Survey 1:2, 500 map in the parish ofHailsham.
Dated 22 October 2021
Head of Planning & Environmental Services,

Wealden District Council, Vicarage Lane, Hailsham, East Sussex, BN27 2AX

myreference GK/JT2300
askfor Graham Kean

date 18 October 2021

Wealden District Council
Natalie McLean

East Sussex County Council
County Hall
St Annes Crescent
Lewes
East Sussex BN71UE

Council Offices, Vicarage Lane
Hailsham

East Sussex BN27 2AX
e-mail: graham. kean@wealden. gov. uk
website : www. wealden. ov. uk

Your
reference

Dear Natalie

COMMONS ACT 2006 - SECTION 16
Hailsham Town Council and Wealden District Council are applying to the Secretary of
State for Environment, Food and Rural Affairs (Defra) under section 16 of the
Commons Act 2006 to deregister an area of The Triangle Village Green, Hailsham,
VG35 and to provide replacement land in exchange for the land to be deregistered.
The Planning Inspectorate will decide the application on behalf of the Secretary of
State.
We are required to you give notice of our proposals and are sending you a copy of the
attached notice in order to comply with that requirement.

Section 16 ofthe CommonsAct 2006 enablesthe ownerof land registered as a village
green to apply to Defra for the land or part of the land to be released from registration.
If the "release land" is more than 200 square metres in area, an application must be
made at the same time to register "replacement land" as a village green in its place. If
the release land is smaller than 200 square metres, a proposal for replacement land
may (but need not) be included.
The decision will be based on the merits of the proposal, and will balance all the
interests in the village green, taking account of all views expressed. Regard must be
given to the criteria set out in section 16 of the Act. These are:
(a) the interests of persons having rights in relation to, or occupying, the release land
(and in particular persons exercising rights of common over it);
(b) the interests of the neighbourhood;

(c) the public interest, which includes the public interest in:
> nature conservation

> the conservation of the landscape

> the protection of public rights of access to any area of land, and
> the protection of archaeological remains and features of historic interest;
(d) any other matter considered relevant.
These criteria will be viewed in the light of the overriding objective of protecting,
maintaining or improving the village green, and of ensuring that the overall stock of
village green is not diminished. This will enable the diversity, variety, and overall
extent, of village green to be safeguarded.
Any objections or representations about the proposal should be sent to The Planning
Inspectorate by the closing date specified in the notice.

Yours Sincere!

Engi

Countryside Officer

myreference GK/JT2300

askfor Graham Kean
date 18 October 2021

Wealden District Council
John Harrison
Clerk to Hailsham Town Council

Council Offices, Vicarage Lane
Hailsham

Inglenook
Market Square
Hailsham
East Sussex BN27 2AE

East Sussex BN27 2AX
e-mail : graham.kean@wealden.gov. uk
website : www. wealden. ov. uk

Your
reference

Dear Mr hlarrison

COMMONS ACT 2006 - SECTION 16
Hailsham Town Council and Wealden District Council are applying to the Secretary of
State for Environment, Food and Rural Affairs (Defra) under section 16 of the
Commons Act 2006 to deregister an area of The Triangle Village Green, Hailsham,
VG35 and to provide replacement land in exchange for the land to be deregistered.
The Planning Inspectorate will decide the application on behalf of the Secretary of
State.
We are required to you give notice of our proposals and are sending you a copy of the
attached notice in order to comply with that requirement.

Section 16 ofthe Commons Act 2006 enables the owner of land registered as a village
green to apply to Defra for the land or part of the land to be released from registration.
If the "release land" is more than 200 square metres in area, an application must be
made at the same time to register "replacement land" as a village green in its place. If
the release land is smaller than 200 square metres, a proposal for replacement land
may (but need not)be included.
The decision will be based on the merits of the proposal, and will balance all the
interests in the village green, taking account of all views expressed. Regard must be
given to the criteria set out in section 16 of the Act. These are:

(a) the interests of persons having rights in relation to, or occupying, the release land
(and in particular persons exercising rights of common over it);
(b) the interests of the neighbourhood;

(c) the public interest, which includes the public interest in:
> nature conser/ation

> the conservation of the landscape

> the protection of public rights of access to any area of land, and
> the protection of archaeological remains and features of historic interest;
(d) any other matter considered relevant.
These criteria will be viewed in the light of the overriding objective of protecting,

maintaining or improving the village green, and of ensuring that the overall stock of
village green is not diminished. This will enable the diversity, variety, and overall
extent, of village green to be safeguarded.

Any objections or representations about the proposal should be sent to The Planning
Inspectorate by the closing date specified in the notice.

Yours Sincerely

Enginee

Countryside Officer

John I am aware that you already know about this as a joint applicant, but I am still
obliged to send the Town Council the standard letter.

myreference GK/JT230 0

askfor Graham Kean
date 18 October 2021

Wealden District Council
Natural England Consultation Service
Hornbeam House

Electra Way

Council Offices, Vicarage Lane
Hailsham

East Sussex BN27 2AX

Crewe Business Park
Crewe

Cheshire CW1 6GJ

e-mail: graham.kean@wealden.gov.uk
website : www. wealden. ov. uk

Your
reference

Dear Sir or Madam

COMMONS ACT 2006 - SECTION 16
Hailsham Town Council and Wealden District Council are applying to the Secretary of
State for Environment, Food and Rural Affairs (Defra) under section 16 of the
Commons Act 2006 to deregister an area of The Triangle Village Green, Hailsham,
VG35 and to provide replacement land in exchange for the land to be deregistered.
The Planning Inspectorate will decide the application on behalf of the Secretary of
State.
We are required to you give notice of our proposals and are sending you a copy of the
attached notice in order to comply with that requirement.
Section 16 of the Commons Act 2006 enables the owner of land registered as a village
green to apply to Defra for the land or part of the land to be released from registration.
If the "release land" is more than 200 square metres in area, an application must be
made at the same time to register "replacement land" as a village green in its place. If
the release land is smaller than 200 square metres, a proposal for replacement land
may(but need not) be included.
The decision will be based on the merits of the proposal, and will balance all the
interests in the village green, taking account of all views expressed. Regard must be
given to the criteria set out in section 16 of the Act. These are:
(a) the interests of persons having rights in relation to, or occupying, the release land
(and in particular persons exercising rights of common over it);
(b) the interests of the neighbourhood;

(c) the public interest, which includes the public interest in.
> nature conservation

> the conservation of the landscape
> the protection of public rights of access to any area of land, and
> the protection of archaeological remains and features of historic interest;
(d) any other matter considered relevant.
These criteria will be viewed in the light of the overriding objective of protecting,
maintaining or improving the village green, and of ensuring that the overall stock of
village green is not diminished. This will enable the diversity, variety, and overall
extent, of village green to be safeguarded.

Any objections or representations about the proposal should be sent to The Planning
Inspectorate by the closing date specified in the notice.

Yours Sincerely

Engineer an Coun

itle Officer

my reference

Q K/JT2300

askfor Graham Kean

date 18 October 2021

Wealden District Council
Historic England Customer Services Department
PO Box 569
Swindon

Council Offices, Vicarage Lane
Hailsham

East Sussex BN27 2AX

Wiltshire SN2 2YP
e-mail : graham. kean@wealden. gov. uk
website : www. wealden. ov. uk
Your
reference

Dear Sir or Madam

COMMONS ACT 2006 - SECTION 16
Hailsham Town Council and Wealden District Council are applying to the Secretary of
State for Environment, Food and Rural Affairs (Defra) under section 16 of the
Commons Act 2006 to deregister an area of The Triangle Village Green, Hailsham,
VG35 and to provide replacement land in exchange for the land to be deregistered.
The Planning Inspectorate will decide the application on behalf of the Secretary of
State.
We are required to you give notice of our proposals and are sending you a copy of the
attached notice in order to comply with that requirement.
Section 16 of the Commons Act 2006 enables the owner of land registered as a village
green to apply to Defra for the land or part of the land to be released from registration.
If the "release land" is more than 200 square metres in area, an application must be
made at the same time to register "replacement land" as a village green in its place. If
the release land is smaller than 200 square metres, a proposal for replacement land
may (but need not) be included.
The decision will be based on the merits of the proposal, and will balance all the
interests in the village green, taking account of all views expressed. Regard must be
given to the criteria set out in section 16 of the Act. These are:
(a) the interests of persons having rights in relation to, or occupying, the release land
(and in particular persons exercising rights of common over it);
(b) the interests of the neighbourhood,

(c) the public interest, which includes the public interest in:
> nature consen/ation

> the conservation of the landscape
> the protection of public rights of access to any area of land, and
> the protection of archaeological remains and features of historic interest;
(d) any other matter considered relevant.
These criteria will be viewed in the light of the overriding objective of protecting,
maintaining or improving the village green, and of ensuring that the overall stock of

village green is not diminished. This will enable the diversity, variety, and overall
extent, of village green to be safeguarded.
Any objections or representations about the proposal should be sent to The Planning
Inspectorate by the closing date specified in the notice.

Yours Sincere!

Engi

er an

ountryside Officer

my reference

GK/JT2300

askfor Graham Kean

date 18 October 2021

Wealden District Council
Open Spaces Society
25a Bell Street

Henley on Thames

Council Offices, Vicarage Lane
Hailsham

East Sussex BN27 2AX

Oxon RG9 2BA
e-mail : graham. kean@wealden. gov. uk
website : www.wealden. ov. uk
Your
reference

Dear Sir or Madam

COMMONS ACT 2006 - SECTION 16
Hailsham Town Council and Wealden District Council are applying to the Secretary of
State for Environment, Food and Rural Affairs (Defra) under section 16 of the
Commons Act 2006 to deregister an area of The Triangle Village Green, Hailsham,
VG35 and to provide replacement land in exchange for the land to be deregistered.
The Planning Inspectorate will decide the application on behalf of the Secretary of
State.
We are required to you give notice of our proposals and are sending you a copy of the
attached notice in order to comply with that requirement.
Section 16 of the Commons Act 2006 enables the owner of land registered as a village
green to apply to Defra for the land or part of the land to be released from registration.
If the "release land" is more than 200 square metres in area, an application must be
made at the same time to register "replacement land" as a village green in its place. If
the release land is smaller than 200 square metres, a proposal for replacement land
may (but need not) be included.
The decision will be based on the merits of the proposal, and will balance all the

interests in the village green, taking account of all views expressed. Regard must be
given to the criteria set out in section 16 of the Act. These are:
(a) the interests of persons having rights in relation to, or occupying, the release land
(and in particular persons exercising rights of common over it);
(b) the interests of the neighbourhood;

(c) the public interest, which includes the public interest in:
> nature conservation

> the conservation of the landscape

> the protection of public rights of access to any area of land, and
> the protection of archaeological remains and features of historic interest;
(d) any other matter considered relevant.
These criteria will be viewed in the light of the overriding objective of protecting,

maintaining or improving the village green, and of ensuring that the overall stock of
village green is not diminished. This will enable the diversity, variety, and overall
extent, of village green to be safeguarded.

Any objections or representations about the proposal should be sent to The Planning
Inspectorate by the closing date specified in the notice.

Yours Sincerely

Engineer a

Co

side Officer

myreference GK/JT2300

askfor Graham Kean
date 18 October 2021

Wealden District Council
Neil Griffin, County Archaeologist
East Sussex County Council
County Hall

Council Offices, Vicarage Lane
Hailsham

East Sussex BN27 2AX

St Anne's Crescent
Lewes

East Sussex BN7 1 UE

e-mail: graham. kean@wealden. gov. uk
website : www. wealden. ov. uk

Your
reference

-,!

Dear Mr Griffen

COMMONS ACT 2006 - SECTION 16
Hailsham Town Council and Wealden District Council are applying to the Secretary of
State for Environment, Food and Rural Affairs (Defra) under section 16 of the
Commons Act 2006 to deregister an area of The Triangle Village Green, Hailsham,
VG35 and to provide replacement land in exchange for the land to be deregistered.
The Planning Inspectorate will decide the application on behalf of the Secretary of
State.
We are required to you give notice of our proposals and are sending you a copy of the
attached notice in order to comply with that requirement.

Section 16 of the Commons Act 2006 enables the owner of land registered as a village
green to apply to Defra for the land or part of the land to be released from registration.
If the "release land" is more than 200 square metres in area, an application must be
made at the same time to register "replacement land" as a village green in its place. If
the release land is smaller than 200 square metres, a proposal for replacement land
may (but need not) be included.
The decision will be based on the merits of the proposal, and will balance all the
interests in the village green, taking account of all views expressed. Regard must be
given to the criteria set out in section 16 of the Act. These are:
(a) the interests of persons having rights in relation to, or occupying, the release land
(and in particular persons exercising rights of common over it);
(b) the interests of the neighbourhood;

(c) the public interest, which includes the public interest in:
> nature conservation

> the conservation of the landscape

> the protection of public rights of access to any area of land, and
> the protection of archaeological remains and features of historic interest;
(d) any other matter considered relevant.
These criteria will be viewed in the light of the overriding objective of protecting,
maintaining or improving the village green, and of ensuring that the overall stock of
village green is not diminished. This will enable the diversity, variety, and overall
extent, of village green to be safeguarded.
Any objections or representations about the proposal should be sent to The Planning
Inspectorate by the closing date specified in the notice.

Yours Sincerely

Engineera

Co

side Officer

Attachment 1A
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by Christina Downes BSc DipTP MRTPI
an Inspector appointed by the Secretary of State for Communities and Local Government
Date 16 April 2013
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Report: Oaklands, Ersham Road, Hailsham (APP/C1435/A/12/2186147)
File Ref: APP/C1435/A/12/2186147
Oaklands, Ersham Road, Hailsham, East Sussex BN27 3PL
.
.

The appeal is made under section 78 of the Town and Country Planning Act 1990 against
a refusal to grant outline planning permission.
The appeal is made by Masma Ltd against the decision of Wealden District Council.

.

The application Ref WD/2012/0942/MAO, dated 25 April 2012, was refused by notice

.

dated 20 August 2012.
The development proposed is a residential development incorporating access
arrangements and a doctor's surgery.

Summary of Recommendation: That the appeal be dismissed
PROCEDURAL MATTERS
1.

On 14 February 2013 the Secretary of State for Communities and Local

Government (the Secretary of State) announced that he would be partially
revoking the South East Plan following consideration of the consultation
responses to the Strategic Environmental Assessment. The parts that will
remain relate to the Thames Basin Heaths Special Protection Area and the
former air base at Upper Heyfprd in Oxfordshire. Neither has any bearing on
the present appeal, The Order came into force on 25 March. Furthermore on
19 February 2013 the Wealden Core Strategy was adopted following
consideration by the South Downs National Park Authority. The main parties'
views on both matters were submitted prior to the close of the Inquiry and have
been taken into account {Documents AD/5; AD/10}.
2.

The Council gave a Screening Opinion under Regulation 5(1) of the Town and
Country Planning (Environmental Impact Assessment) (England) Regulations
2011 and determined that due to the size and nature of the development there
was the potential for a significant environmental effect on the landscape setting
of Hailsham and on the Pevensey Levels site of international nature

conservation importance. However following a request by the Appellant for a
Screening Direction under Regulation 5(7) the Secretary of State determined
that there was unlikely to be any significant effects on the environment and that
the development would not be Environmental Impact Assessment (EIA)
development {Document AD ,2).
3.

The appeal was recovered by the Secretary of State for his own determination
on 22 November 2012, The reason for this direction was that it involved a

proposal for residential development of over 150 units and was on a site of over
5 ha, which would significantly impact on the Government's objective to secure
a better balance between housing demand and supply and create high quality,
sustainable, mixed and inclusive communities.
4.

There was concern expressed by the local councillors present at the Inquiry that
it was held too far away from Hailsham for local people to attend. This was a

reasonable point as the first four days were held near Halland which is a
considerable distance away. I was told that the Council had been unable to
secure a suitable venue closer to the town. This was remedied to some degree

by the fifth sitting day which was held just outside Hailsham. This was very well
attended and local residents were able to give their views which are recorded
later in the Report. Whilst the arrangements were not ideal I am satisfied that

an acceptable opportunity was made available for those who wished to
participate in the Inquiry process to do so.
www.planningportal.gov. uk/planninginspectorate

Report; Oaklands, Ersham Road, Hallsham (APP/C1435/A/12/2186147)
THE SITE AND SURROUNDINGS

5.

There is an agreed site description in the Statement of Common Ground (SCG)
(Document AD/12) and PlanA/17 is a site survey showing existing contours,

hedges and trees. Plan A/6 shows the site in relation to Hailsham and its
footpath network whereas plan A/7 shows it in relation to the town's community
facilities. The location of the adjoining ancient woodland and remnant
brickworks is show on Plan A/13 and there are some useful pictures of the

Landscape Strategy [Document APP/S). There are also some photographs of
Ersham Road and the vicinity of the site in DocumentAD/4, AppendixG. The
surrounding road network is shown in the Transport Assessment (Document
APP/1, Appendices B, C). The location of the Pevensey Levels relative to
Haitsham is shown at Document AD/4, Appendix K, Annex WW-1, Page 8.

The main points are:

6.

The appeal site is located on the southern side of Hailsham. It comprises two

parcels of mainly open pasture and paddock land on the western side of Ersham
Road and separated by Coldthorn Lane. To the south west is an extensive area
of ancient woodland whilst to the south is an area formerly used as brickworks.

This contains remnant buildings, hard surfaces, ponds and regenerating
woodland. The site has an undulating topography and is reasonably well
contained by trees and hedgerows. The vicinity is not protected by any special
designations but nevertheless has an attractive semi-rural ambience.
7.

Ersham Road is a relatively busy route leading towards the centre of Hailsham.
To the south of the site it is edged with mainly residential properties which face
towards open countryside. A short distance to the east is the 14 mile long
Cuckoo Trail which is a pedestrian and cycle route that follows a disused railway
line between Polegate to the south and Hailsham and Heathfield to the north.
At the northern end of the site is the junction of Ersham Road and Coldthorn
Lane. Ersham Road at this point has a wide grass verge fringed with hedges on
its eastern side whilst Coldthorn Lane is a narrow country lane that runs south

through the appeal site eventually joining the A22. There is sporadic housing
along this lane. To the north-west is the residential Sandbanks estate of houses
and bungalows and a narrow area of low lying land separates this from the
northern boundary of the appeal site. To the north-east is Ersham Farm on
which permission has been granted for residential development.
8.

Hailsham is one of the main towns in the district and lies on the eastern side of

the A22. The town offers shops and services to meet day to day needs. It also
includes employment areas, primary schools, community and recreational
facilities and most of these services are within 1. 5 km of the appeal site.
Ersham Road is a bus route carrying services between Hailsham and
Eastbourne. The nearest railway stations are in Polegate or Eastbourne where

there are good main line services to Ashford, London and the coastal towns.
9.

The Pevensey Levels lies a short distance to the east of the town. It is a
wetland habitat that supports a range of aquaticflora and invertebrates and has
been designated a Ramsar site and a Candidate Site of Special Nature
Conservation.

www. planningportal. gov. uk/planninginspectorate

Report: Oaklands, Ersham Road, Hailsham (APP/C1435/A/12/2186147)

THE PROPOSAL AND THE COUNCIL'S DECISION

10. The application was made in outline form with all matters save for access
reserved for future consideration. Whilst the description of the proposal does

not mention a specific number of dwellings the supporting information indicates
a proposal for around 195 residential units including 69 affordable homes.
There was various illustrative material, including a layout showing how this

might be achieved within the site. This shows two residential areas intersected
by Coldthorn Lane known as Oaklands East and Oaklands West. It is proposed
to upgrade the Ersham Road junction with a mini-roundabout, provide kerbing
and pavements and realign and upgrade the northern section of Coldthorn Lane.
Two new access points would be provided on each side of Coldthorn Lane to
serve the two areas of development.

11. A doctor's surgery is indicated on the northern part of the site close to the new
road junction. Areas of open space are shown within the development and it is
also proposed to manage the section of ancient woodland that is within the
control of the Appellant. The existing public footpath that runs across Oaklands
East would be diverted along the southern edge of the site.

12. The proposal also includes a new roundabout junction to serve Ersham Road,
Diplocks Way and South Road. This would include a small area of land owned
by Hailsham Town Council and so their approval would be necessary before
these works could go ahead.
13. The Council refused planning permission for the scheme on 20 August 2012.
One of the reasons for refusal concerned the impact on heritage assets. ' This

concerned possible harm to the archaeological remains on the brickworks land
to the south. However following a further survey it was agreed that the matter

could be dealt with by a planning condition. The Council did not call further
evidence on the matter in connection with the appeal (Document AD/9, Appendix

4). There was also a reason for refusal concerning adverse impacts on local
infrastructure and the highway network. The Council agreed in the SCG that
this could be resolved through a Planning Obligation (DocumentAD/12, paragraph
3. 10). Further information on the infrastructure requirements is at Documents
AD/4, Appendix N; ID/13 and ID/20.

PLANNING POLICY

14. The policies in the South East Plan (SEP) that apply to Wealden District have
been revoked and are therefore no longer part of the development plan. This
now comprises the saved policies of the Wealden Local Plan adopted in 1998
and the Wealden Core Strategy Local Plan. Although Wealden District Council
resolved to adopt the latter document on 30 October 2012 it was not formally
adopted until 19 February 2013 following consideration by the Full Council of
the South Downs National Park Authority. A list of the relevant development

plan policies are set out in the SCG (Document AD/12, Section 12). Extracts can
be found in Documents AD/4, Appendix E and AD/9, Appendix 9).

15. Set out below are those policies which are the most pertinent to the main
considerations in this appeal. However the Conclusions and Recommendation in
this Report have taken account of all relevant policies.
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Wealden Core Strategy Local Plan (CS)

16. The CS contains a number of spatial planning objectives. Policy SP01 seeks to
manage countryside resources whilst protecting internationally important sites
such as the Pevensey Levels. Policy SP03 states that at least 9, 400 homes will
be provided between 2006 and 2027 with an average delivery of 450 a year.
The majority of new development is to be delivered as sustainable extensions
and focused in and around several areas including Hailsham and Hellingly.

Policy SP04 aims to ensure the long term viability of the 5 main towns through

a range of improvements with more substantial investment in Uckfield and
Hailsham, which are 2 of the 3 District Centres in Wealden. Policy SP015
requires that infrastructure to support the spatial strategy is identified and that
development contributes to its provision. Phasing of development may be
necessary to ensure delivery of necessary infrastructure to support growth.
17. Policy WCS1 deals with the provision of homes and jobs and includes a
requirement to review the plan in 2015 or when a preferred solution to the
capacity of the Hailsham North and Hailsham South Waste Water Treatment

Works (WWTW) has been identified whichever is the earlier. This is in order to
ensure an adequate supply of development land in the longer term. Policy
WCS2 sets out the distribution of housing growth with 1, 300 additional houses
in Hallsham and Hellingly between 2006 and 2027. The broad locations for
development are shown on the various insets to the Key Diagram. Policy WCS4
identifies 11 Strategic Development Areas (SDA), including two to the north and
east of Hailsham. The former would accommodate around 700 homes with

employment, retail and education floorspace (SD3). The latter would
accommodate about 600 homes (SD2). Policy WCS8 sets the affordable
housing requirement for sites of 5 or more dwellings at 35% with 80% to be
social rented units and 20% to be intermediate housing.

Emerging Development Plan Documents (DPD)
18. The Strategic Sites DPD is presently at an early pre-submission stage. It will
set out in detail how the SDAs are to be developed. A Delivery and Site

Allocations DPD will also be produced in due course. These documents and the
CS wil! eventually comprise the district's Local Plan.
Wealden Local Plan (WLP)

19. It is to be noted that since the adoption of the CS Policy HG3 referred to in the
Council's decision has been superceded. Saved Policies GD2 and DC17 seek to
restrict development outside the development boundaries shown on the
Proposals Map. Saved Policy TR3 requires development to provide a satisfactory
means of access and not to create or perpetuate unacceptable traffic conditions.

Saved Policy CS1 seeks to ensure that community services needed to sen/ice
the development are provided at the appropriate time. The plan covers the
period 1986 to 2004.

The Non-Statutory Wealden Local Plan (NSWLP)
20. This document is dated December 2005 and has an end date of 2011, It was

never formally adopted but is used by the Council for development control
purposes. Relevant extracts can be found in the Questionnaire (Document
/ID/2). Policies GD2 and DC15 have similar provisions about development
6
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boundaries as saved Policies GD2 and DC17 in the WLP. Policy HG5 is an
affordable housing "exceptions" policy. Policy CS1 requires adequate
infrastructure to be provided to meet the direct needs arising from
development. Policy BE12 seeks an assessment of archaeological implications

for proposals affecting sites of archaeological interest. Policies TR1 and TR2
seek to reduce the need to travel, locate new development in accessible
locations, maximise the potential for journeys by non-car modes and meet its
travel demands. The NSWLP includes 3 additional sites allocated for housing in
Hailsham and Isfield.

The National Planning Policy Framework (March 2012) (the Framework)
21. The Framework has the presumption in favour of sustainable development at its
heart and this has three dimensions: economic, social and environmental. It is

confirmed that applications should be determined in accordance with the
development plan unless material considerations indicate otherwise. The
Framework is one such material consideration. Development plans should be
consistent with it and since 26 March 2013 there is no longer the provision
under Paragraph 214 to allow those development plans adopted under the 2004
Planning and Compulsory Purchase Act to have a limited degree of conflict with

its policies. Paragraph 215 makes it quite clear that the Framework can
override development plan policy that is not consistent with its provisions.

22. Paragraph 49 indicates that relevant policies for the supply of housing will not
be considered up-to-date if the Council is unable to demonstrate a five-year

supply of deliverable housing sites. In such circumstances Paragraph 14
indicates that planning permission should be granted unless any adverse effects
of doing so would significantly and demonstrably outweigh the benefits when
assessed against the policies of the Framework as a whole or unless specific
Framework policies indicate development should be restricted. Paragraph 119

indicates that the presumption in favour of sustainable development will not
apply to development requiring Appropriate Assessment under the Habitats
Directive.

THE CASE FOR WEALDEN DISTRICT COUNCIL
The main points are:
Introduction

23. This appeal relates to a windfall proposal which is fundamentally at odds with

the CS. The Appellant took issue with this policy approach in objections to the
emerging CS. It promoted the appeal site for development through those

objections and its representations were rejected by the Examining Inspector. At
the heart of this appeal is a misconceived attempt to undermine now the
primacy of the development plan process which dismissed this site as
unacceptable for housing. This has involved arguments relating to policy

interpretation, housing land supply, and the proper approach to constraints on
discharges from the Waste Water Treatment Works (WWTW), which simply do
not bear proper scrutiny.

Effect on character and appearance of the area
24. The development of the appeal site and the associated access works would be
at odds with the increasingly rural and sylvan character of the area, as
7
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perceived on a journey away from the town. From a point around Ersham
Cemetery the road starts to meander and the development becomes more

sporadic with dwellings being well set back from the road. The streetscene
becomes less dominated by built form and trees and hedgerows become more
important.

25. Whilst the appeal site itself is well contained from longer views the surroundings
clearly have a countryside character. The opening up of the low key junction
between Ersham Road and Coldthorn Lane and the insertion of a mini

roundabout with associated footway improvements would urbanise this rural

approach to Hailsham. Even though the harm would be localised it would be
significant, detrimental and contrary to saved Policies GD2 and DC17 of the WLP
and Paragraph 17 of the Framework {DocumentsAD/3, Paragraphs5. 12-5.24;
AD/4, Appendix G).

Whether the proposal is necessary to meet the housing needs of the district
Polic a

roach to housin

rovision

26. The revocation of the SEP removes a central theme of the Appellant's approach

to housing provision which was that it was the only part of the development
plan which sought to address the demographically assessed housing needs of
the district. However that approach was flawed because the SEP did not

anticipate that districts would necessarily provide for such needs.
27. Neither does the Framework require authorities to meet the full, objectively
assessed needs for market and affordable housing in their areas. Needs are to

be provided for as far as is consistent with policies set out in the Framework
which include those aimed at protecting European sites from breaches of the
Habitats Directive and Regulations. There is no requirement in the Framework

to simply provide for housing needs at all costs. The CS is in accordance with
the Framework otherwise the Inspector could not have found it to be sound.
28. The CS Examining Inspector accepted that the Council's projections did not

provide a robust demographic basis to justify moving away from higher figures
for housing provision that were then set out in the SEP {Document AD/4,

Appendix D, Paragraph 15). There is no dispute that he properly considered
policies in the SEP and the Framework, which allowed for housing provision at
lower levels. There is also no dispute that he accepted the evidence about the

potential effect of additional discharges on the Pevensey Levels resulting from
the provision of housing above the available capacity. It was clearly
acknowledged that the need to avoid a breach of the Habitats Directive and
Regulations should justify lower housing numbers for the district, consistent
policy1 {Document AD/4, Appendix D, Paragraphs 18, 20, 22). That

With extant

evidence was detailed and substantiated the concerns of the statutory bodies

{Document AD/4, Appendix K, Annex WW3-7). It was preferred to the
representations of others, including the Appellant, who were arguing for higher
levels of provision.

' Inspector's Note - These points were agreed by Mr Hughes in cross-examination by Mr
Lyness,
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29. It cannot therefore be argued now that less weight should be given to the CS
housing policies on the grounds that they do not address demographically based
housing needs. Similarly it cannot be argued that the appeal proposal should be
viewed positively because it assists in meeting housing needs which would
otherwise be unmet by the CS. The appeal site lies outside those areas of
housing provision which have been tailored specifically to meet waste water
treatment capacity issues in accordance with historic and extant policy. To
argue that the development of the site should nonetheless be considered
favourably ignores policy reality.
30. The Examining Inspector concluded that there was a limit on the scale of
development in south Wealden that could be served by the Hailsham South
WWTW. This cannot be interpreted to mean that there is scope for further
significant housing development to be served, even in the short term, beyond
the particular works referred to. If that had been the Inspector's conclusion he
would have found the CS unsound for failing to make further provision when
there was an opportunity to do so, through the use of Package Sewage
Treatment Works (PTW) as is being suggested at the appeal site.
31. The approach in the CS, which was accepted by the Inspector, is that a review
of housing provision will take place by 2015 in order to see if the potential for a
breach of headroom capacity at the two WWTWs can be overcome (Document

AD/4/ Paragraphs 20-25). It is clear from the evidence that the Council had to be
influenced by the Environment Agency undertaking a review of discharge
consents for the two WWTWs, the outcome of which is not yet known. Southern
Water is also considering alternative options to address the capacity constraints
at the works. OFWATfunding would need to follow. In these circumstances the
approach taken by the CS is obviously correct whereby provision for as much
housing as possible is made in advance of the review, which then allows for that
to be increased in the event that a solution which protects the integrity of the
Pevensey Levels can be found.
32. Policy WCS1 therefore provides for housing needs as far as possible over the
period 2006-2027, It does not provide for housing for 2 years and nothing
thereafter. The review is intended to establish whether there is an opportunity
to come closer to SEP levels of provision in the event that a solution to the
infrastructure issue comes forward. The Appellant is therefore incorrect in
contending that this means it does not act as a strategic document. If it is right
that strategic housing provision greater than that envisaged in the plan cannot
come forward without harm to the integrity of the Pevensey Levels, then that
review process is beyond reproach. Until that stage is reached, there is no
justification at all for qualifying the weight to be given to the CS, particularly
given the acceptance that it is sound.
Polic a

33.

roach to the a

eal site

The environmental constraints which informed the approach to housing
provision in the CS preclude this site from being supported for development.
During the Examination the Appellant sought to have the land included within
a SDA for Hailsham. The Inspector did not regard it as an appropriate location
for housing development whether as an alternative to the Stone Cross SDAs or
otherwise. He concluded that the areas promoted by the Council in both
Hailsham and Stone Cross had been selected through a robust process and
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were the proper responses to further housing development in those
settlements {Document AD/4, Appendix D, Paragraphs 75, Sl). Those conclusions,

as reflected in the CS should again be given significant weight2.

34.

The CS envisages SDAs as the appropriate mechanism to provide substantial
levels of housing whilst respecting the environmental constraints facing this

part of the district. Windfall development will not be allowed to conflict with
this strategy of ensuring that discharge capacity at the WWTWsis not
breached so as to lead to conflict with the Habitats Directive and Regulations

(Document AD/4, Paragraph 5. 9}. These proposals are the very form of
development which the CS is seeking to protect against.
35.

There is no dispute that the proposals conflict with saved WLP Policies GD2 and
DC17, which seek to guide development within designated development
boundaries. The function of development boundaries was originally to make
clear a distinction between areas where development was regarded as

appropriate and the rural area where the protection and enhancement of the
countryside was of paramount importance. These boundaries were not defined

merely to identify appropriate locations for housing but were concerned with
restricting development generally to those areas where it could be suitably
accommodated (Document AD/9, Appendix 9, Paragraph 3. 4, 3. 6).
36.

The Appellant argues that these policies are out-of-date and inconsistent with
the Framework because they were promulgated at a time when the
development plan was not seeking to provide for current housing needs.
However their age does not undermine their materiality or weight. Paragraph
211 of the Framework confirms that just because a policy was adopted and
then saved before its publication does not mean that it should be regarded as
out-of-date. The Framework still allows for the different roles and characters

of different areas, along with the intrinsic character and beauty of the
countryside, outside protected areas, to be recognised. The policies therefore
accord with Paragraph 215 of the Framework.
37

The CS specifically endorses the continued application of development
boundaries. It acknowledges that generally the saved policies of the WLPwill
only be replaced once the full suite of DPDs has been progressed (Document
AD/4, Appendix E, Paragraphs 1. 2, 9. 1}, Paragraph 3. 6 addresses the provision of
development boundaries and confirms that they are used to distinguish the
built-up areas from the countryside and that development outside the
boundary is restricted in principle. The CS also recognises that there may be
an opportunity to consider extending development boundaries and that this
wilt be addressed in later DPDs. This is clearly a reference primarily to SDAs
which are identified as broad locations for development lying beyond

development boundaries. The strategy for rural areas identifies specific
instances where development boundaries will be removed but the supporting
text confirms that it seeks to retain development boundaries around the towns

{DocumentAD/4, AppendixE, Paragraph6.47).
38.

It is clear that there is no prospect of the development boundary altering so as
to include the appeal site. For any Site Allocations DPD to be consistent with
the CS it could only contemplate an extension that was consistent with the

2 Inspector's Note - This was agreed by Mr Hughes in cross-examination by Mr Lyness.
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SDAs, which exclude the appeal site. Extant policy only supports appropriate

development within the Haiisham development boundary.
39.

The boundaries are not based on an outdated assessment of housing need

because they were never devised to address housing needs alone. A similar
conclusion was reached in the appeal decision. for housing development at

Widham Farm, Swindon {DocumentID/10, paragraph57). In any event the CS
is based on an up-to-date assessment of housing need and only anticipates

potential expansion of the development boundaries to address SDAs of which
the appeal site does not form any part.
Housina land supply

40.

The Appellant's argument that there is no 5 year housing land supply (HLS)
involves the allegation that the housing requirement and supply figures on
which the CS is based should be discarded as out-of-date. This is despite it

being dear that the evidence on sites with planning permission and allocated
sites was before the Examining Inspector who concluded that those figures
were sound. Furthermore the advice in Paragraph 47 of the Framework is
intended to direct decision makers towards applying the presumption in favour

of sustainable development. However Paragraph 119 makes clear that the
presumption, does not apply where development requiring Appropriate
Assessment under the Habitats Directive is being considered or determined.
41.

There is no justification for any allegation that the Council cannot demonstrate
an adequate HLS [Documents AD/4, Appendix Q/ AD/13, Appendix SSG2; ZD/2).
The Framework seeks to provide for housing to meet identified needs and the
CS has sought to achieve this as far as possible albeit with the exclusion of the
appeal site.

42.

Since the revocation of the SEP the housing targets in the CS are the only

basis for undertaking a HLS assessment {DocumentAD/s, section 3). The
proper basis for assessing performance is against the current development
plan and there is no sensible reason for looking back to old Structure Plan
requirements. This approach is reflected in other appeal decisions {Documents
AD/7, Appendix 14; AD/7, Appendix 9, Paragraph 12). Since the commencement
of the plan period in 2006 there has only been a shortfall of 41 dwellings and
this does not of itself indicate persistent under-delivery of housing. The

Examining Inspector for the CS concluded that whilst there had been under
delivery in the past this was not the case over the last five years (Documents
AD/4, Appendix D, Paragraph 31; AD/4, Appendix Q, Annex HLS-1, Paragraph 6. 4;

AD/6, Page 27, Table 6. 1}. There is no dispute that significant weight should be
attached to his resulting conclusion that only the 5% buffer should be applied
on this basis.

43.

Nothing hinges on whether the shortfall of 41 units is spread across the
lifetime of the CS or within the next five years but the proper approach is to

spread it across the period of the plan. This is reflected in several appeal
decisions {DocumentsAD/4, AppendixQ, Annex HLS-2, Paragraph24; Document
JD/9, Paragraph 14}.
44

There was dispute about the meaning of Footnote 11 to Paragraph 47 of the

Framework and the Appellant contended that to warrant inclusion a site should
have outline planning permission at the very least. However the advice in
11
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Footnote 11 can be simply divided. Sites should be available and suitable
"now" and they should be achievable with a reasonable prospect of delivery
within 5 years. In any event the availability of land has nothing to do with
whether it has been granted a planning permission. Furthermore a site with
outline permission would not meet the "now" test given the need to apply for
reserved matters approval. The approach is also inconsistent with the manner
in which the flexibility allowance is to be applied according to the Framework,
which involves the buffer being moved forward from later in the plan period.
This suggests that allocations can be taken into account when assessing
supply.
45.

Footnote 11 advises that sites with permission should be presumed to be
deliverable in the absence of clear evidence to suggest otherwise. However

there is nothing in the guidance to say that sites without planning permission
should not be regarded as deliverable. Such an interpretation would exclude
sites that are the subject of a resolution to grant permission. It would be
inconsistent with the recognition that windfalls can form part of the housing
land supply. There is no reason on a proper interpretation of Footnote 11 why
a site without planning permission now cannot be regarded as deliverable
within a 5 year time period. This was recognised in the Swindon appeal
decision which took into account allocated sites where there was a reasonable

prospect of delivery within five years {Document ID/10, paragraphs 2i-s).
46.

The housing provision figures in Policy WCS1 of the CS include those allocated
sites from the NWSLPassessed as being deliverable or developable. If the
Examining Inspector had had any concern about their inclusion within the
overall numbers he would have raised it especially as these sites were relevant

to infrastructure requirements. The three sites in question are alt deliverable
within the next 5 years. Detailed information on each site is provided in
Documents AD/13, Appendix SSG2and ID/23, Paragraphs 147-151. There would be
113 dwellings from this source.

47.

The Framework require that sites with planning permission should be
considered deliverable unless there is clear evidence that schemes will not be

implemented within 5 years. Information on each of the targe sites of 6 or
more dwellings is provided at DocumentAD/13, Paragraph 6 and Appendix SSG2
and Document ID/23, Paragraphs 154-161. There would be 2060 dwellings from
this source.

48.

There is nothing in Footnote 11 that supports a 10-15% discount applied to
the inclusion of the 454 dwellings on small sites with planning permission. No

appeal decisions have been identified that support such an approach. Footnote
11 requires clear evidence that permissions will not come forward and there is
no such evidence. Applying a generalised assertion based on past experience
is inappropriate.
49.

The Framework allows windfalls to be taken into account if there is compelling

evidence that such sites have consistently become available in the local area
and will continue to provide a reliable source of supply. The evidence confirms
that the average number of units coming forward annually over the past 10
years is 232. To demonstrate the extent to which windfalls will continue to
provide a reliable source of supply the Council has taken into account all
factors which will tend to reduce the delivery of such sites in the future and
12
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has only relied upon a heavily discounted rate of 59 dwellings per annum
(Document AD/4, Appendix Q, Paragraphs 3. 11-3. 22). If the risk of double
counting meant that all windfalls should be excluded in principle the
Framework would not have countenanced their inclusion in the supply figures.
Although the historic windfall rate includes developments which came forward
during a period where there was no development plan in place (2004-8)
windfall levels remained consistent with the overall average {Document AD/9,
Appendix A2/ Page29).
50.

The difference between the Council and the Appellant relates to a supply of
6. 08 years and 4. 48 years respectively {Document AD/6, Tables7. 2band7. 3b},
The evidence clearly establishes that the overall supply figure should be far
nearer the Council's assessment which shows a surplus of over 500 units
against the CS requirement. This is plainly adequate, as is to be expected with
such a recently tested CS. This resilience is underscored by the fact that the
supply does not include the potential for the SDAs to deliver housing within the
next five years. Pre-application discussions are already taking place in relation
to land which is anticipated to deliver around 1, 500 dwellings, which suggests
a timescale for delivery which could well yield further provision beyond that
allowed for in the Council's cslculations.

Effect of the proposal on the Pevensey Levels site of international
importance for nature conservation
51.

The Appellant now accepts that there would be no capacity for the appeal
scheme to be connected to the Hailsham South WWTW and relies on the use of

a proposed PTW to avoid any adverse effect on the Pevensey Levels. The
Pevensey Levels supports an outstanding assemblage of important
communities of wetland flora and fauna. It is a Ramsar site and a candidate

Special Area of Conservation. Concern for its protection throughout the
preparation of the CS has related to discharges from the Hailsham South and
Hailsham North WWTWs which serve development across a wider area
including Hailsham. That concern constitutes a clear reason for permission to
be refused in this case.
Legal and policy background

52,

Special Areas of Conservation are sites designated pursuant to the
Conservation of Habitats and Species Regulations 2010 (the Habitats
Regulations), which implement the Habitats Directive. Designation is intended
to provide a strict level of protection in recognition that the habitats in
question are of particular conservation value in a European context. Once a
site is proposed to the European Commission as a candidate Special Area of
Conservation, it is regarded as a "European site" for the purposes of the
Habitats Regulations. Ramsar sites are wetlands of international importance,
designated under the Ramsar Convention, which was ratified by the UK in
1976. As a matter of policy they are to be regarded as "European sites" for
the purposes of the Habitats Regulations.

53.

The Habitats Regulations set out the procedure to be followed by the decision
maker when dealing with plans or projects that are likely to have a significant
effect on a European site. This matter is dealt with under the precautionary

principle following the WaddenzeeJudgement (Document ID/23, Appendixc).
13
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There are various stages in assessment identified in Circular 06/2005:

Biodiversity and Geological Conservation - Statutory Obligations and their
impact on the Planning System (Document ID/5). When considering whether a
plan or project either alone or in combination with other plans or projects is

likely to have a significant effect Waddenzee acknowledges that there is no
particular method for carrying out the Appropriate Assessment (Document
ID ,23, Paragraphs49-58).
Ca ad

54.

nstraints nd the in e rit

f he Pevense Lev I

An Appropriate Assessment was carried out in relation to the CS which
considered the potential effects of developing the proposed level of housing on
the Pevensey Levels. In particular this addressed the growth of waste water
which would necessitate increasing discharges from the WWTWs. It concluded
that the allocations in the CS had responded to concerns expressed by the
Environment Agency that it would not be possible to provide further
development above the current consented capacity of the Hailsham North and
Haitsham South WWTWs such that no adverse effect would arise. Natural

England agreed with that conclusion {DocumentAPP/4, AppendixK, Annexwwi,
Section®).

55.

The Environment Agency, Natural England, Southern Water and the Council
made representations to the Examination into the CS. These confirmed that
no housing development should be provided for above the level set out in the
CS in order to protect the integrity of the Levels (DocumentApp/4, AppendixK,
Pages 2-10 and Annexes 3-7). The remaining available discharge capacity at the
WWTW was calculated and the result was translated into a headroom capacity

for homes based on anticipated rates at which dwellings would return waste
water to the sewers. Once capacity to be taken by extant planning

permissions, completions and suitable and available allocations in the WLP had
been taken into account this produced an upper limit of strategic provision
which was reflected in the CS. Whilst this did not meet all housing needs, the
CS includes a review mechanism to be carried out in 2015 or earlier if a

preferred solution can be identified. As matters stand it is not known what the
result of the work by the Environment Agency and Southern Water will be.
Although there is a small amount of capacity remaining at the Hailsham South
WWTW for about 65-70 dwellings this is needed for future windfail

development on a first come first served basis.
56.

At the Examination into the CS objectors queried the capacity calculations and
argued that in any event PTWs could be employed in association with specific
developments to enable waste water to be treated outside the public sewer

system, thereby avoiding the constraints at the two Hailsham WWTWs. Such
an approach was rejected as an option by the Council, Southern Water and the
Environment Agency who considered that a mains connection is always the
most sustainable and certain way of dealing with waste water from new
development. Development should be timed to coincide with necessary mains
infrastructure improvements and a proper long term approach to the issue
should not be compromised by the short term expediency of the use of PTWs
along with the uncertainty about their long-term maintenance and
management (Documents AD/A, Appendix K, Annex WW7, Paragraph 14; AD/4,
Appendix L).
14
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57.

Natural England supported the approach taken by the other bodies, stating

that the approach taken in the CS was essential for the water quality in the
Pevensey Levels to be protected. It considered however that the Environment
Agency and Southern Water were better placed to respond in detail (Document
AD/4/ Appendix K, Annex WW6).
58.

The Inspector to the Core Strategy examination accepted this analysis and
concluded that under Circular 3/99: Planning Requirement in respect of the
Use of Non-Mains Sewerage incorporating Septic Tanks in New Development
the first presumption must always be to provide a system of foul drainage
discharging into a public sewer. He referred to a recent appeal decision where
an Inspector was satisfied that PTWs would be a technical solution if issues of
connection to the existing foul sewer network could not be resolved, hie noted
however that this proposal did not involve possible discharges affecting a
European site. He considered that there was insufficient evidence to be
confident that PTWs would be acceptable in terms of their environmental
impacts or effects on flood risk and that at this point they should not be seen
as a long-term planned approach for the CS (Documents AD/4, Appendix D,
Paragraph23; AD/13, Appendix SSG4) .

59.

The Environment Agency's position is that whilst there is remaining capacity at
the Haiisham South WWTW they would be unlikely to grant a discharge
consent for a PTW. They do not consider it their role to comment on how any
headroom at the WWTWs should be allocated between different proposals.
Given the environmental sensitivities of the Pevensey Levels any discharge
from a private PTW is likely to require thorough assessment and at this stage
no confirmation can be given as to whether a permit would be granted.
Southern Water did not raise a formal objection but confirmed that the appeal
site was not included in the headroom capacity calculations, noting that
without the up-to-date position regarding planning permissions it could not
comment on the level of headroom remaining.

60.

The Appellant considers that the Council did not carry out an Appropriate
Assessment when determining the application. The Council considers that it
did, by relying upon the work which had previously been undertaken and the
evidence submitted at the CS Examination. That analysis may not have
followed the detailed form of Appropriate Assessments carried out in respect of
other examples but there is no particular form required in law and the
approach was dear. No issue is taken with the Appropriate Assessment of the
cs.

A

61.

ro ria e Assessment

The Appellant initially sought to knock out some of the sites which had been
taken into account in the in combination assessment and assumed to take up
capacity. However it is no longer alleged that there would be capacity at the
Hailsham South WWTW to allow the appeal development to come forward
through a mains sewer connection. Subject to the issue of PTWs the Secretary
of State cannot therefore be certain that granting permission for this site
would avoid a significant adverse effect on the Pevensey Levels because there
is still the possibility or risk that the sites with planning permission in particular
will be delivered.
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62.

The Appellant contends that no Appropriate Assessment is required because

mitigation in the form of a PTW could be provided as part of the proposals to
bypass a mains waste water connection to the Hailsham South WWTW. Such a
plant is argued to be technically feasible and to deliver water quality even
better than that discharged from the WWTW thereby avoiding any significant
effect even in combination with the other projects and plans relied upon by the
Council. The Appellant has proposed a Grampian style condition preventing
development until a scheme for the proposed plant has been agreed.
63.

It is not disputed that as a matter of law proposed mitigation measures
secured by condition should be taken into account when deciding whether a

project will have a significant effect on a European site3. However this is

subject to the competent authority being satisfied that the proponents of a
project have fully recognised, assessed and reported the effects in order to
exclude the risk of a significant effect. These tests cannot be met in this case
and it is simply not possible to screen out significant effects arising from the
use of a PTW for the following reasons:
. The conditions on the discharge consent for the Hailsham South WWTW

confirm that the potential impact of development on the Pevensey Levels
relate to both discharge rates and discharge quality. The relevance of the
overall quantity of flow is recognised in the Capita Symonds report. The
Report indicates that the discharge from the PTW would be a very small

proportion of the current licensed discharge. This is based on Code Level 4
figures which were not accepted by the Inspector in arriving at the
headroom capacity calculation. In any event percentage figures do not
enable a proper in combination assessment to take place, taking account of
total flows alongside the issue of the water quality (per unit of treated
water) that would be achieved by a PTW on the appeal site. Claiming that
the flows would form an insignificant proportion of the total consented flow
does not actually address the potential effect of discharges from the plant
when considered with the discharge from the South Hailsham works, There
is no proper evidence to demonstrate that any risk of harm to the Pevensey
Levels can be excluded {Documents AD/4, AppendixK, Section 5 and Annex

WW3, Page 1; AD/11, Paragraph 4. 2. 3, Sections 5 and 6 and Appendix A; ID/16}.
. None of the case studies relied upon by Capita Symonds demonstrate that
flows or quality can be regulated in the manner now proposed. Whilst the
report claims that the water quality would be better from a plant than the
WWTW this does not sit easily with the other evidence that the works are
operating to the best available technical standards (Documents AD/4,
Appendix K, Annex WW7, Paragraphs9, 14; AD/11, Paragraph 5. 5 andAppendix

D).
. No reliance can be placed on the Environment Agency to assert that
significant effects can be screened out or that the integrity of the Pevensey
Levels would not be harmed having regard to the precautionary approach.
The Agency has stated that it would not grant a permit given the availability
of a viable mains connection to sen/e this development alone. Whilst this

3 Hart District Council v. SCLG [2008] EWHC 1204 (Admin) [paras 54-61].
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approach does not address in combination effects the Agency rejected the
use of PTWs as a solution to capacity issues in evidence to the CS
Examination given the uncertainties in their effective implementation and
management. It emphasised the risk of a proliferation of PTWs in causing
cumulative impacts on the Pevensey Levels. Even when the prospect of
discrete proposals for such plants was considered, the Environment Agency
highlighted the need for detailed assessment and modelling to be carried
out. (Oocuments AD/4, Appendix L, Sections 2 and 3; ID/17}.
. The manner in which the Appellant appears to be suggesting the imposition
of a Grampian style condition on any permission would be unlawful. It was
suggested that the condition would operate so as to preclude the
commencement of development until the Environment Agency has
conducted its own screening and Appropriate Assessment when determining
any permit application for the plant pursuant to the Environmental
Permitting Regulations. This relies upon Regulation 65 of the Habitats
Regulations to claim that there should be no objection to allowing for the
involvement of the Environment Agency in the discharge of the condition.
However the fundamental difficulty with this approach is that it would defer
any screening or Appropriate Assessment until after the grant of permission.
The Regulations do not enable any assessment to be undertaken following
the grant of permission for the project. Even if the Environment Agency
were to be considered the suitable competent authority to carry out any
screening or Appropriate Assessment there is no justification for this work to
be carried out following the grant of permission as would happen with the
Grampian condition proposed by the Appellant.
. This is entirely consistent with the guidance referred to by the Agency in its
response to the supplementary Capita Symonds report. This advises in
favour of "parallel tracking" of applications for permits and planning
permissions No application for discharge consent for a PTW to serve the
appeal site has been made. There was nothing to prevent the Appellant
from doing so and seeking to obtain at least a draft consent from the
Agency. That would not, as the appellant suggests, have involved the
Agency pre-determining its position {Documents ID/s. 7/ID , 23, Appendix A}.
. The overlap between the planning and environmental permitting regime

does not mean that the determination of the planning proposal should
assume that the permitting regime will adequately control discharges to the
environment {Documents ID/23, Paragraphs 108-112and Appendix B; ID/2S,
Appendix B}. The potential for the Environment Agency to exercise detailed
control over discharges in determining a future application for a discharge
consent cannot allow the Secretary of State, on this appeal, to shed the
responsibility of applying the hlabitats Regulations and considering whether
significant impacts on the Pevensey Levels can be ruled out as a matter of
certainty, before the grant of planning permission.
64.

The provision in the Planning Obligation for future maintenance to be
undertaken by a management company is fraught with difficulty. The use of
such a solution to address problems of future continued funding and
maintenance of the PTW is flawed as management companies are vulnerable
17

www. planningportal. gov. uk/planninginspectorate

Report: Oaklands, Ersham Road, Hailsham (APP/C1435/A/12/2186147)
to both administrative problems and insufficient funding being available to

cover unpredicted liabilities arising from the system. If there were breaches of
the requirement to maintain the system properly, it would be problematic
taking action against a management company. Whilst the management

company could have the right to recover charges these may not be sufficient
to cover all liabilities which might arise including those arising from pollution
issues. Further, the Council would not have recourse to individual occupiers
for failures by the management company.

65.

The EIA screening decision of the Secretary of State did not identify likely

significant effects on the Pevensey Levels. However EIA screening is different
to-screening under the Habitats Regulations, not least due to the particular
focus on the precautionary approach when conducting the latter form of
assessment. Moreover, at the time of the screening decision the CS
Examination had not commenced. Matters have now moved on and the CS

has been adopted. The in combination effects of the current proposals
inevitably are to be assessed having regard to the CS as a "plan" for the

purposes of the Habitats Regulations along with the other permissions which
are clearly to be regarded as other "projects" in accordance with Circular
6/2005.
THE CASE FOR MASMA LTD
The main points are:
Introduction

66.

The appeal proposals are supported by a very extensive volume of material,
which considers in great detail the potential of the appeal site to deliver
sustainable development for Hailsham. The appeal site is in a sustainable
location and is suitable to provide housing, including much needed affordable

housing. It can be delivered without delay to meet existing housing needs in
the

area

which will not be met

by the emerging

Local

Plan4.

The site

was

promoted through the Strategic Housing Land Availability Assessment and was
found to be available, suitable and economically viable (Documents AD/s,

Paragraphs 2. 2, 6. 6} AD/9, Appendix 5). The development would secure benefits
forthe locai community including a new doctor's surgery/ iocai highway
improvements, the management of adjacent ancient woodland, habitat

enhancement, improved linkage of the local footpath network and provision of
sustainable homes that meet Code 4 standards {DocumentAD/8, paragraph

4. 18S-4. 203). These benefits were recognised by the Council {Document AD/12^
Paragraph 5. 2).

67.

The appeal site is in single ownership and there are no barriers to

development. The Appellant is an experienced house builder and Is ready to
develop this site expeditiousiy. The Unilateral Undertaking has now been

completed and is in a format that is acceptable to the Council and the County
Council.

4 Inspector's Note - The Appellant's reference to the emerging Local Plan encompasses the
recently adopted CS and the draft DPDs.
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Effect on character and appearance of the area
68.

The Council's concern is limited to the urbanising effect of the highway

improvements providing access to the appeal site. It was however conceded
that the appeal site is situated in an area with a semi-rural character and

appearance5. However the proposed mini roundabout junction at Ersham
Road and Coldthom Lane would not of itself unduly urbanise or detract from

the sylvan character of the area. Existing trees and hedgerows along Ersham
Road and Coldthorn Lane would be largely retained and supplemented by new
native planting.
69.

The elements comprising highway improvements to facilitate access to the

proposed development are not uncommon in the area. For example the
signal-controlied junction and its associated road markings at the junction of
Ersham Road and the Cuckoo Trail is situated within the open countryside.
70.

The character of the appeal site would change given that it would form an
urban extension to Hailsham. However, the degree of change proposed is not
inconsistent with the SDAs proposed in the CS. The Council has used urban
extensions consistently to contribute to the development needs of the district.

Whether the proposal is necessary to meet the housing needs of the district
Policy approach to housing provision

71.

There is no dispute that the saved policies of the WLP relevant to the
determination of the appeal are not afforded the protection of paragraph 214
of the Framework, as they are not contained within a development plan
document adopted in accordance with the Planning and Compulsory Purchase

Act 2004. Applying Paragraph 215 it is agreed that the level of weight that
they should be given will depend upon their degree of consistency with the
Framework and not solely due to their age.

72.

Paragraph 14 of the Framework defines the meaning of the presumption in
favour of sustainable development. In the present context this means

approving development proposals that accord with the development plan.
Where the development plan is absent, silent or relevant policies are out of
date, permission should be granted unless any impacts of doing so would

significantly and demonstrably outweigh the benefits, when assessed against
the policies of the Framework taken as a whole or specific policies in the
Framework indicate development should be restricted. In respect of this latter

point, the only policy upon which the Council relies is contained within
Paragraph 119 which involves cases that require Appropriate Assessment
under the Habitats Directive. There is a fundamental flaw in the Council's case

because it assumes that Appropriate Assessment is required to be carried out
by the Secretary of State and the Environment Agency in respect of the
Appellant's application for an Environmental Permit. At this stage it is simply
not possible to predict what the Environment Agency will conclude when it
undertakes its necessary assessment.

5 Inspector's Note - Mr Bending agreed in cross-examination by Mr Beard that the appeal site
was in an area of transition between urban and rural and could be described as semi-rural.
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73.

The appeal site lies outside the settlement boundaries for Haitsham However
the settlement boundaries defined in the WLP are out of date and do not plan

for housing beyond 2004. Moreover allocations in the WNSLP and the CS
breach the settlement boundaries. The boundaries have not been reviewed in
the CS and are therefore out of date. The settlement boundaries are

meaningless unless they can accommodate the development needs of the
community. The settlement boundary for Hailsham demonstrably fails to meet
the need for housing in Hailsham and south Wealden and should be accorded
very little weight in the determination of the appeal. The Council has indicated
that the boundary will be reviewed in the emerging DPDs but that there is no
prospect that the appeal site will be included. This pre-judges the future
consideration of the DPDs.

74.

There is no dispute that it is a key priority of current Government planning
policy to boost significantly the supply of housing without undue delay. Local
plans are required to meet in full the objectively assessed needs for market
and affordable housing in their area as far as is consistent with policies set out
within the Framework. Paragraph 47 of the Framework requires local planning
authorities to demonstrate a five-year supply of deliverable housing sites.

Where they cannot, local plan policies for the supply of housing should not be
considered up-to-date.

75.

The appeal proposal is necessary to meet the housing needs of the district
because the CS and emerging Strategic Sites DPDsfail to meet in full the
objectively assessed housing needs for housing. This failure may be justified
in terms of the soundness of the CS but it cannot be said to plan strategically

for housing. It is therefore essential that the needs that cannot be met by
allocating land within the local plan are met through the development
management process.

76.

The CS is subject to a strategic review of housing provision before the end of
2015. Its interim nature and the Examining Inspector's conclusions on

housing need demonstrate that the housing targets within the CS are not fit
for the purpose of meeting the objectively assessed housing needs within the
district. The CS was only found to be sound if it included a number of main
modifications, the most important being the housing review. This has not yet
started, which is an important factor given that it took eight years for the
Council to prepare and adopt the CS {Document AD/13, Paragraph 4).
The appeal proposal

77.

The Council's evidence clearly demonstrates that the available capacity of the
Hailsham South WWTWs is in a state of flux and that small scale housing

schemes on windfall sites continue to be permitted within its catchment. It is
estimated that the current unused capacity at the Hailsham South WWTW

would allow planning permission to be granted for 65 to 70 dwellings. Having
regard to the likely timetable for delivering the infrastructure improvements
necessary to increase WWTW capacity to serve new development in south
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Wealden, no further windfall development can be served by the Hailsham

South WWTW before 20206.
78.

It is agreed that the appeal scheme would not seek to utilise the available 65
to 70 dwelling's worth of wastewater treatment capacity available but would
rather rely on a PTW. Save for existing commitments and windfall

development, which the Council may permit to use the 65 to 70 dwellings'
worth remaining capacity of the Hailsham South WWTW no development is
likely to come forward before 2020 unless it is served by PTWs.
79.

The advantage of the Appellant's approach is that the appeal proposal can be
delivered without delay and without utilising the existing capacity that can be
used to permit housing development on other windfall sites over the period to

2020. This approach maximises the potential for housing delivery in south
Wealden and is consistent with the key priority of Government planning policy

to boost significantly the supply of housing without undue delay.
Housing Land Supply

80.

In determining this appeal, it is wholly reasonable for the decision maker to

rely upon the housing allocations for the district within the SEP. This contains
within it a specific housing allocation for the district of 11, 000 dwellings of
which 7, 000 are to be provided within the Sussex Coastal Sub-region. The

latter figure recognised that phasing of housing delivery may be necessary in
recognition of the limitations of the Hailsham WWTW and allow the provision of
new or improved waste water infrastructure (Document AD/B, paragraph 4. 42),
Despite the fact that the CS has been recently adopted and is sound its interim
nature and impending review mean that it is more appropriate to use the SEP

housing numbers. These represent a more accurate assessment of objectively
assessed housing needs than the CS targets, which do not attempt to meet in

full the objectively assessed needs of the District as they currently exist.
Indeed the Examining Inspector required a modification to make this clear
{DocumentAD/6, Paragraph4. 55). The Council offers no demographically based
alternative assessment of housing need. It is noted that when the Secretary of
State originally indicated his intention to revoke regional strategies the DCLG's
Chief Planner advised local planning authorities that their evidence base would
continue to be relevant in the determination of applications and appeals.

81.

Despite being recently adopted the CS housing targets are not fit for the
purpose of determining this appeal. Given the imminence of the major review

which must be completed within two years it is perverse to utilise the housing
requirements within the CS to ascertain whether the Council can demonstrate
a five-year supply of deliverable housing sites. The purpose of the major
review is to boost significantly the supply of housing within the District, in
particular, within south Wealden. It is unacceptable for the Council to assert
that this may result in a reduction in the level of housing provision to be
delivered by the CS in the latter part of the plan period and such an
eventuality is remote.

6 Inspector's Note - Mr Bending agreed in cross-examination by Mr Beard that a solution to
waste water treatment by means of mains drainage would be complex and that if such a
solution is found further capacity for housing would be unlikely until 2020.
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82.

There is no inconsistency between the contention that the housing

requirements within the recently adopted CS are not fit for purpose and the
Examining Inspector's conclusion that the CS was sound and legally compliant.
Considerations as to soundness are based upon an evidence-basethat

represents a snapshot in time and invariably will be somewhat out of date by
the time the plan is independently examined and adopted.
83.

Although the CS was found to be sound and legally compliant in October 2012
were the WCS submitted for independent examination today it would not be
so. This is because it has not been prepared having regard to the Council's

duty to co-operate with neighbouring authorities. The early review of housing
provisions within the CS will be subject to that legal duty. Further the
requirements of the independent examination and the assessments undertaken
to test the soundness and legal compliance of a DPD are quite different to the
assessments required when determining a planning appeal.
84.

The Framework carries forward the requirement to demonstrate a minimum

five-year supply of deliverable sites. To be deliverable such sites have to be
available now. Whilst there was considerable debate over the meaning of the
word 'deliverable' within Footnote 11 of the Framework it is probably
unnecessary in the context of the present appeal for the decision maker to

decide that point. In respect of the three large allocated sites without planning
permission the Appellant does not rely solely on the absence of planning
permission for discounting them from the Council's assessment. The term
should be interpreted within the context of the key priority of boosting

significantly the supply of housing. It is however acknowledged that different
Inspectors have expressed different opinions as to the meaning of the term
"deliverable" {Document AD/6, Paragraphs4. 24-4. 25).

85.

Apart from the last 2 years the Council has persistently failed over the last 10
years to deliver housing against development plan targets and a 20% flexibility
allowance in accordance with the Framework should be applied (Document

AD/6, Page 27, Table 6. 1 and Paragraphs 6. 9-6. 12). There is no evidence that the
historic shortfall in delivery was fed into the SEP housing requirements. The
fact that the Examining Inspector found that a flexibility allowance of 5% was
appropriate in the CS does not preclude the decision-maker in the present

appeal coming to a different conclusion. The Examining Inspector did not for
example take account of the persistent level of under-delivery beyond the past
five years {Document AD/9, Paragraph 31').
86.

The role of the Inspector conducting the Examination of a Local Plan often
prevents him from examining this matter in any detail. There was no
meaningful discussion during the hearings sessions concerning the robustness
of the Council's evidence of a five-year supply of deliverable housing land.
This is not unusual and the debate was focussed on housing delivery over the

plan period, phasing and infrastructure.

87.

Large sites with planning permission have been assessed in terms of their
deliverability and it is concluded that the supply from this source should be
reduced by 313 units resulting in a total of 1747. Small sites with planning
permission were not individually assessed but should be assumed to come
forward subject to a non-implementafcion allowance. Typically this allowance
would be 10-15% depending upon the evidence of delivery from this source in
22
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the local area. This is the usual approach when undertaking housing land
availability assessments. This would reduce the contribution of small sites
from 454 to 409 dwellings {Documents AD/6, Paragraphs7. 10-7.15; AD/13,
Appendix SSG2; ID ,25, Paragraphs 64-81).
88,

There are no large allocated sites without planning permission outstanding

from statutory plans. However there are three identified within the NSWLPas
being suitable for residential development. Some practitioners take the view
that these sites should be considered where a reasonable prospect of them

coming forward in the five-year period exists. Although such sites fail the test
set out in Footnote 11 of the Framework they were looked at anyway.
However due to the difficulties associated with securing planning permission

they should be excluded reducing the total number of dwellings by 113
{Documents AD/6, Paragraphs 7. 16-7. 18} AD/13, AppendixSSG2;10/25, Paragraphs
58-63).
89.

The Framework allows for the inclusion of a windfall allowance but Paragraph
48 makes clear that there should be "compelling evidence" for such

completions and that there will be a continuing supply of such sites over the
plan period. The Council's reliance upon an allowance of 59 extra dwellings
per annum is in addition to completions from permitted schemes, many of
which must already be categorised as windfalls. The essential problem
associated with this process is that it ignores the fact that in order for a

dwelling to be erected on a windfall site it must, of necessity, have received
planning permission at some stage thereby converting it into a commitment.

Making a further allowance for windfall sites therefore is simply double
counting and should not be included in the assessment {DocumentAD/G,
Paragraphs7. 19-7. 24).

90.

In any event the Council has failed to provide sufficient justification for the
inclusion of a windfall allowance to constitute "compelling evidence" as

required by the Framework. Past performance is not indicative of future
performance and it is highly relevant to take account of the fact that within
Wealden District a statutory local plan has not been in existence since 2004.
91.

Housing land supply within the District should be measured against the

requirements for housing provision within the SEP which are soundly based
upon robust demographic evidence. If it is not to be considered following its
revocation the next most robust and accurate demographic based assessment
of need is that supplied by the Office of National Statistics which is much

higher than the SEP {DocumentAD/10). Whether there is a 5% or 20%
flexibility allowance applied a five-year supply of deliverable housing land
cannot be demonstrated against the SEP housing targets on either the

Council's figures or those of the Appellant. Even the CS targets cannot be met
on the Appellant's figures (Document AD/6, Tables 7. 3a and 7. 3b).
92.

That means that real people with real housing needs will not be properly
housed within Wealden over the next five years and beyond. As the CS was

not prepared within the ambit of the duty to co-operate, those real people with
real housing needs will not have their needs met anywhere if they are not met
in Wealden. For the purposes of the Framework and the presumption in favour
of sustainable development policies relating to the supply of housing must be
considered out-of-date, notwithstanding the fact that the Council has recently
23
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adopted its CS. The Council's comment about the resilience of its HLS position
wholly misunderstands the purpose of the HLS assessment, which relies upon
a base date which is updated annually to prevent double counting (Document
AD/6, Paragraphs 7.4, 8. 14).

93

There is no dispute that the housing targets within the SEP and the emerging

Local Plan represent the minimum level of housing provision required and
there is no planning policy restriction to the provision of housing over and
above those targets. Indeed a key priority of Government policy is to boost
the supply of housing significantly and without undue delay. In practice the
Council treat the housing targets in the CS as a ceiling not a floor which is
wholly inconsistent with the aims and objectives of Government policy.
94

Insofar as the Council's adopted and emerging Local Plan fails to meet in full

the objectively assessed housing needs, the policies which heavily restrict the
location of housing development should also be considered to be out-of-date.

In any event, the SEP and emerging Local Plan demonstrate that urban
extensions are the intended way to provide for housing during the plan period
and the SDAs proposed within the CS all breach the development boundaries
for Hallsham and the other settlements in Wealden.

Effect of the proposal on the Pevensey Levels site of international
importance for nature conservation
95.

There is no dispute that the Pevensey Levels is a Ramsar site and a candidate

Special Area of Conservation. As such its environmental protection is of the
utmost importance. On 27 January 2012 the Secretary of State issued a
Screening Direction that the proposed development was not EIA Development.
In making that decision the Secretary of State concluded that it was unlikely

that the proposed development would have a significant effect on the
Pevensey Levels. Whilst that Screening Direction was for the purpose of EIA
similar considerations to those which would apply under the Habitats

Regulations were taken in to account by the Secretary of State {Document
AD/8, Paragraph 4. 128).
Environmental Permit

96.

The proposed development would be served by a PTW, which would treat the
wastewater generated by the development on site and discharge to a nearby
watercourse at a point 2. 3 km upstream from the Pevensey Levels {Document

ID/16}. The need for a permit to discharge sewage effluent to controlled
waters is set out in Regulation 12 of the Environmental Permitting (England
and Wales) Regulations 2010 (the Regulations). There is no legal requirement
to make an application for an Environmental Permit prior to the grant of
planning permission. Neither the Council nor the Environment Agency
contends otherwise. The Environmental Permit application process must be

supported by detailed technical information and this involves significant
expense. As such, save where the Environment Agency require the parallel
tracking of applications for planning permission and environmental permits it is
usual for housing developers to make such permit applications following the
grant of outline planning permission.
97.

The scope of the application for an Environmental Permit would be limited to
the water discharge activity from the PTW as described in Schedule 21 of the
24
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Regulations. In determining the application and if appropriate setting permit
conditions, the Environment Agency would address the requirements of
relevant national and European legislation, including Part 6 of the Habitats

Regulations, which requires Habitats Regulations Assessment. The
Environment Agency has repeatedly confirmed this position in correspondence
and has repeatedly stated that it cannot prejudge the outcome of the
Environmental Permit application process (Documents AD/13, Appendix SSG3;

ID/17).
98.

On the evidence, it is reasonable for the Secretary of State to conclude that,

when considering the Appellant's application for an Environmental Permit, the
Environment Agency would not grant the necessary Permit unless it is certain
that the PTWs would operate effectively for the lifetime of the development,
including ensuring that the proper financial provision is in place to ensure the
protection of the European site.

99.

The Pevensey Levels is afforded legal protection in domestic law by the
Habitats Regulations. The requirements relating to Habitats Regulation
Assessment and relevant case law is set out in Document ID/25, paragraphs 101-

120. As it is agreed that the proposals are not directly connected with or
necessary to site management for nature conservation, the first consideration
is to determine whether the proposals, alone or in combination with other
plans or projects, are likely to have a significant effect on the integrity of the
European Site. This is also referred to as the Screening stage to determine
whether an Appropriate Assessment is necessary. Paragraph 13 of Circular
06/2005 makes clear that the decision must be taken on a precautionary basis
in accordance with the M/ac/denzee judgement {Document ID ,23, Appendix c}.
100. In accordance with the Hart District Council judgement the competent

authority must take account of any avoidance and mitigation measures which
form part of the appeal scheme when undertaking the required assessment
under Regulation 61 of the Habitats Regulations (DocumentID/2S, Paragraphs
124-125 and Appendix A). In this case the decision maker can be satisfied

based upon uncontested objective information that the proposed development
is not likely to have any significant effect on the European site (Documents
AD/11} ID/16). The imposition of an appropriate planning condition requiring
the submission to and approval by the Council of a foul drainage scheme using
PTWs will ensure that the integrity of the European Site will be protected.
Effectively, should planning permission be granted, no development will
commence until such time as an Environmental Permit has been granted by
the Environment Agency.

101. The proposed Grampian-styIe condition concerning foul drainage would not be
unlawful. The FTW is part of the development proposal and cannot be ignored.
Also the Secretary of State is entitled to have regard to the fact that the
Environment Agency must take account of the Habitats Regulations
Assessment as a matter of law. It is not contended that the Secretary of State

is precluded from undertaking a Habitats Regulations Assessment. When
doing so it will be necessary for him to take account of the whole of the
evidence, including the uncontested evidence of Capita Symonds.
102. The Environment Agency does not object to a grant of planning permission in

the present case. At its highest its objection is to the use of a PTW in an area
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that is served by a main sewer. This approach is unnecessarily bureaucratic.
As a matter of law, when the Environment Agency determines the Appellant's
application for an Environmental Permit, it must take account of all relevant
considerations, This includes the fact that, notwithstanding the proximity of

the appeal site to the main sewer, insufficient capacity exists at the Hailsham
South WWTW to serve the proposed development currently and is not likely to
be made available until 2020 at the very earliest.

103. The outcome of the Appellant's application for an Environmental Permit cannot
be predetermined as the Environment Agency has stated (Document ID/17).
The availability or otherwise of an effective mains sewer connection will be a
material consideration relevant to the determination of the application. It is

quite possible that at Screening stage the Environment Agency will determine
that the use of the PTW, whether alone or in combination with other plans and
projects, is unlikely to have a significant effect on the European site. In that
case an Appropriate Assessment would not be necessary.
104. The Environment Agency has not followed its own guidance in Guidance for
developments requiring planning permission and environmental permits
(DocumentsZD/I7/JD/23, Pagell). It has not explained the risk posed by the
development with evidence, it has failed to give the Appellant the chance to
discuss the issue and it has failed to object to the planning application. The

Agency cannot sensibly believe that risks to people and the environment could
not be satisfactorily mitigated in this location if it also believes that there
would be a viable connection to the mains foul drainage at this location.

105. Having regard to the uncontested evidence submitted by Capita Symonds the
Environment Agency appears to be in favour discharging wastewatertreated at
the Hailsham South WWTW into the European site that will be of a poorer

quality and at higher concentrations further downstream than that proposed by
the use of a state of the art FTW at the appeal site (Documents ID/i6i AD/II).
106. None of the Council's concerns, or the evidence upon which it relies, properly
addresses the uncontested evidence that demonstrates that the PTW proposed

as part of the appeal development is not likely to have a significant effect on
the European site [Documents AD/11, ID/IG}. The evidence upon which the
Council relies relates only to the Habitats Regulations Assessment of the CS
and the evidence submitted by the Environment Agency, Southern Water,
Natural England and the Council in support of the CS. None of that evidence
was project specific and none of it properly considered the specific PTW
solution proposed as part of the appeal development. In finding the CS sound
the Examining Inspector did not exclude the possibility of windfall development
coming forward that used PTWs [DocumentAD/9, Appendix6).
107. The Council did not undertake an Appropriate Assessment at application stage

taking specific account of the proposed development, including the alternative
proposal for a PTW, As a matter of law it could not have done so as it did not
take into account the views of Natural England in making its decision. It
cannot be said that the appeal scheme is likely to have a significant effect, in

combination with other plans or projects, in circumstances where planning
permissions continue to be granted for housing development to be served by
Hailsham South WWTW without undertaking Appropriate Assessments. An

example is the recent permission for residential development at Ersham Farm.
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108. In the event that the Secretary of State forms the view that there would be a

significant effect en the Environment Agency is the more appropriate
competent authority to carry out the Habitat Regulations Assessment of the

effects of the PTW on the European site and it would not be necessary for him
to consult Natural England. The Secretary of State can be confident that the

Environment Agency will consult Natural England as part of any Appropriate
Assessment and will only grant the necessary Environmental Permit if satisfied

that the use of the PTW will not have an adverse effect on the European site.
109. The issue of foul drainage can be adequately addressed by the imposition of a
planning condition. On the evidence the decision maker can be confident that

the proposed development wilt not have any significant effect, let alone any
adverse effect, on the integrity of the Pevensey Levels. There is thus no
requirement for an Appropriate Assessment in the present case. It follows that
Paragraph 119 of the Framework does not apply to the determination of the
appeal and the Council's second reason for refusal cannot be sustained.

Whether the proposal would be a sustaihable form of development and if so
whether there would be a presumption in its favour
110. The proposal accords with those aspects of the development plan that are
relevant to the determination of the appeal and planning permission should
therefore be granted. The Council's objections are to be found in the first and

second reason for refusal. These specify the totality of the development plan
policies that the proposal is said to contravene. Following the abolition of the
SEP, the references to its policies should be removed. Should the Secretary of
State consider that the proposed development fails to accord with a relevant
aspect of the development plan the very significant benefits associated with

the appeal scheme indicate that planning permission should be granted.
111. The presumption in favour of sustainable development applies in the present
case. As the development does not require Appropriate Assessment the
Council's second reason for refusal is overcome. The first reason for refusal

does not cite any policy from the CS. The remaining policies of the WLP are
out of date. Consequently, the Council must demonstrate that the adverse

impacts of granting permission would significantly and demonstrably outweigh
the benefits associated with the appeal proposals. The relevant policies for
housing supply in the CS should not be considered up to date. Whether or not

the Council can demonstrate a five-year supply of deliverable housing,
planning permission should be granted as the benefits of the scheme

considerably outweigh the alleged harm.
Other matters

112. Third parties have raised some additional matters but whilst no doubt
expressed genuinely they are not expressed in terms that amount to or

support any reason to refuse the appeal {DocumentAD/S, Paragraphs4. 1774. 183).
. A gap of over 3 kilometres would be maintained between the Hailsham and

Polegate/ Stone Cross settlements. Much smaller gaps would remain
between Hailsham and Hellingly and Stone Cross and Polegate as a result of

the SDAs.
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The Flood Risk Assessment clearly shows that flooding would not be an issue

and the Environment Agency does not object to the proposed use of SuDS.
{Document APP/2}. Road flooding in Coldthorn Lane appears to be because
of blocked and inadequate drainage ditches within the highway. The
proposal would be required to upgrade such facilities as part of the
realignment of Coldthorn Lane and thus would overcome this existing
highway problem. These improvement works are a planning benefit secured
by the scheme.

The Transport Assessment concludes that there would be no harm to
highway safety and the Highway Authority and Highways Agency have
raised no objections to the scheme {DocumentAPP/I).
Large growth areas are proposed to the north and east of Hailsham. The
proposal is to develop a modest site for around 195 dwellings on the south
side of the town. It would have little or no impact on the overall character
of the settlement.

OTHER ORAL REPRESENTATIONS TO THE INQUIRY

113. Councillor J Bentley is the Mayor of Hailsham, District Ward Councillor and
she lives on the Sandbanks development to the north of the site. Her full
representations are at Document ID/6. She spoke of the considerable amount
of local opposition to the appeal proposal which has already been rejected
through the CS. This included identified land for growth to the north and east
of the town where there is good access to local infrastructure unlike to the
south where the appeal site is located. This will provide sustainable growth in
a planned manner within the capacity of the drainage system and including
much needed affordable homes. The Cuckoo Trail is unlit and a peaceful place

for people to enjoy. There is no easy access to it from the appeal site and
providing it with lighting would spoil its tranquillity. Local doctors have said
that it is unlikely that a surgery on the site would attract the necessary staff to
run it,

114. Councillor Bentiey talked about frequent flooding of Coidthorn Lane during
periods of heavy rain. She mentioned that land to the north of the site was
refused planning permission on flooding grounds and that there was a risk that
runoff from the appeal site would increase flooding problems. Coldthorn Lane
is very narrow with no passing places and is likely to become a rat run to
access the A22. The proposal only includes limited widening at the northern
end and this would create a bottleneck. She also spoke of the site's position

within a defined rural gap, its countryside character and its conflict with
planning policies to protect the countryside.
115. Councillor C Triandafyllou is a Town and District Ward Councillor and he
lives in Coldthorn Lane. His full representations are atio/7. He also referred
to the considerable amount of local opposition. Of particular concern is the
traffic that would use the narrow country lanes which can readily become
blocked when drivers take short cuts to the A22. The lanes are also used by

pedestrians, cyclists and horse riders and there are no pavements. The 400
additional cars arising from the development would make matters impossible.
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Ersham Road is also very busy especially during the rush hour and additional
traffic would lead to more accidents. Reference is also made to flooding within
the vicinity including along Coldthorn Lane. The development would make it a
lot worse.

116. Councillor Triandafyllou also comments that the fields and hedgerows on the
western part of the appeal site provide an important wildlife corridor. There
has been extensive clearing of the woodland marked as a buffer zone on the
application plans. There are no shops, schools or other facilities in south
Hailsham so new residents would rely on their cars.
117. Councillor R Thomas is the local County Councillor and Chair of the Local
Government Association's Coastal Special Interest Group and Chair of the
Sussex Inshore Fisheries & Conservation Authority. He is concerned about the
effects of climate change and particularly the impact of deluge rain storms.
Further development would put more strain on foul and surface water drainage
in the area, including Hailsham. The use of PTWs as an alternative to mains
drainage is questionable and their effectiveness is unknown. The Environment

Agency is not happy about them. Traffic problems were also mentioned

especially in addition to the Ersham Farm development nearby. The proposal
would result in the loss of a recreational facility for local people and contrary to
localism because the local community do not want it.

118. Mr G Rowe is a Hailsham Town Councillor and the Town Crier, He pointed out
that there was.often a long queue along Ersham Road of 70-80 cars which led
to considerable congestion. Coldthorn Lane and Summerhill Lane are narrow
roads with blind bends but would be used as a short cut in the Eastbourne
direction. These lanes are unsuitable for further traffic and would become rat

runs. These lanes are used extensively for horse riding and by families out
walking and there are banks of orchids, primroses and bluebells. This adds to
the quality of life and they have great amenity and recreational value for local
people. This would be lost if the development is allowed to go ahead.
119. Mr R Hollister is a local resident and commented that there is already
significant development planned for Hailsham and that further development to
the south would be contrary to the recently adopted CS and local views. There
was frustration that the matter was outside local control and that whilst further

development was needed it had to be properly planned for. The gap between
Hailsham and Polegate retains the local identity of the market town. Similar
points were made about traffic, flooding, wildlife and risks to the Pevensey
Levels through excess drainage.
120. Several speakers live close to the site in Ersham Road. Mrs S Lemmon spoke
of three accidents this year which had resulted in damage to her properi:y.
She also mentioned her pond and her concern that the drains would be
inadequate to cope with more development and that additional runoff would
result in more flooding. Mrs C Keate referred to the drainage culvert along
the side of her property and was fearful that more development would result in
her garden flooding. She also reiterated her concerns about traffic and that
the'bend in Ersham Road made this an unsafe place for a roundabout junction.
Mr M Powell made similar comments about accidents and queuing traffic
along Ersham Road. He also spoke about water that pooled in his garden from
the higher level Sandbanks development to the rear which caused significant
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drainage problems. He made similar comments to other speakers about
wildlife and the amenity value of Coldthorn Lane and the Cuckoo Trail, Mrs 3
Wanmer commented that the houses along Ersham Road were unable to be

served by mains drainage so she wondered how the additional development
would be able to do so.

WRITTEN REPRESENTATIONS
Written representations to the appeal

121. There were objections by local residents at both application and appeal
stage. The former can be found at Documents AD/14 andio/19 and the latter
within Document AD/2. Generally the same points have been made to those
that have been recorded above and these will not be reiterated. Additional

points include:
. A lack of infrastructure including doctors, dentists, schools, post offices and

hospitals to support further housing. The proposed doctor's surgery would
not make the proposal any more acceptable.
. Disruption from construction activity.

. There are many badger setts within the locality and it is believed that they
are likely to be present on the appeal site.
.

Insufficient affordable housing.

. Effect on the living conditions of nearby residents including loss of privacy
and noise from additional traffic.

. The loss of a greenfield site when there are other brownfield sites that could
be built on.

. Loss of good agricultural and orchard land.
. The site was rejected from the SHLAA process.
. Excessive density of development.

. Change in character of Hailsham as a small market town.
122. Hailsham Town Council strongly objects on the grounds that the land is part
of the strategic gap which should be maintained in order for Hailsham to retain

its identity. The proposal would also be contrary to the policy in the CS, would
not be sustainable and is not identified in the SHLAA. There has already been
a reduction in the tree and hedgerow cover of the site contrary to the Design
and Access Statement which states that natural habitat would be supported.

Similar concerns about highways and flooding to other objectors were raised.
The Town Council also pointed out that they own some of the land needed for
the Ersham Road/ South Road/ Diplocks Way roundabout improvements.

123. CPRE Sussex refers to similar policy and drainage issues as other objectors.
It also considers that bringing more people into Hailsham who would commute
back out for work was not a sustainable approach.
Consultation responses
124.

Consultation responses are in the Questionnaire and summarised in the
Council's Committee Report [Document AD/14).

125.

East Sussex County Council as Highway Authority has raised no

objections subject to the imposition of planning conditions and legal
agreements to secure off-site transport works, accessibility improvements and
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the implementation of a Travel Plan. The Highways Agency has raised no
objections. The County Archaeologist initially objected to the proposal.
However it was agreed following further information about the archaeological
interest of the site that the heritage issues could be adequately protected by a
planning condition (Document AD/9, Appendix 4).
126, Southern Water raised no objection subject to a planning condition. It

pointed out that there is currently inadequate capacity in the local network to
provide sewage disposal to service the development. Additional off-site sewers
or improvements to existing sewers will thus be required. A sustainable
drainage system would not be adopted and long term maintenance

arrangements would therefore be required. There has been a considerable
amount of correspondence with the Environment Agency (Documents AD/9,
Appendix 14, AD/13, AppendixSSG3;ID/17). Its position is that there is no
objection to the proposal subject to a condition that surface water drainage
disposal is based on sustainabie drainage principles. It has though maintained
its objection to the use of a PTW and stated that an Environmental Permit
would be unlikely to be granted as there is a viable connection to the mains
sewerage system.

CONDITIONS

127. There is an agreed list of conditions which were discussed in detail at the
Inquiry (Document ID/is). The conditions have been considered having regard
to this discussion and also advice in Circular 11/95: The Use of Conditions in

Planning Permissions, The comments in this section and the condition
numbers referred to below support and reflect the list produced in Annex C of
this Report.
128. The scheme is being put forward on the basis that it would make a useful
contribution to short term housing needs. It is therefore reasonable to shorten

the implementation period and the Appellant did not disagree. Conditions 13 otherwise reflect the wording in the circular. The evidence suggests that

there may be a low level spread of archaeological remains of local significance
and adopting a precautionary approach a further programme of investigation
would be justified. Condition 4 has been reworded so that its requirements
are proportionate to the importance of the heritage asset.
129.

Condition 5, 6 and 7 relate to the construction period and mitigation of

adverse impacts on local residents and the environment. The condition
relating to a Construction Management Plan has been reworded as discussed at
the Inquiry. Condition 6 has been worded in a more focussed way. It also
requires details of security and external lighting which could have an effect on
protected fauna especially in adjoining woodland. Condition 7 relates to
construction traffic and whilst it is notoriously difficult to control lorry

movements effectively, good practice measures can help to deter heavy
vehicles from using unsuitable routes. These include the narrow lanes to the
south of the site.

130. Condition 8 concerns foul water drainage and is necessary so that harm is not
caused to the Pevensey Levels site of nature conservation importance. The
wording has been adjusted to make clear that a PTW would be used and
should be fully operational before occupation of the development. Any
capacity remaining at the Hailsham South WWTW would not be utilised. The
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condition also provides for future management, monitoring and maintenance
to ensure that the PTW remains effective in perpetuity. The Council did not

object to the wording of the condition but one of its core objections is to the
use of a PTW in principle as a means of dealing with foul water drainage.
Condition 9 concerns the disposal of surface water. The Flood Risk
Assessment indicates that a SuDS system would be employed and the
condition has been re-worded to make this clear. Details of long term

management and maintenance have been included in the same condition and
are necessary to ensure that the system operates effectively in the long term.
131. Condition 10 requires full details of the new access arrangements including
the mini roundabout and widening of the northern end of Coldthorn Lane.
Indicative drawings are included in the Transport Assessment. These details
are necessary in the interests of highway safety. Condition 11 is also

required to ensure that individual dwellings have a proper link to the public
highway. It does not seem necessary to refer to adaptable standards as the
Council would control the approval of details. There was also discussion at the

Inquiry about the control of street lighting to ensure that it would not have
harmful effects on wildlife especially in the adjoining woodland. I have
reworded and reduced in number the suggested conditions to reflect these
matters and to make them more relevant to the development in question.

132. Condition 12 is necessary to ensure that the doctor's surgery is provided to
serve the new dwellings. It seems reasonable that this should be later in the
construction period as it would not be beneficial for it to operate from the
middle of a construction site. There would still be about 75 dwellings to be
built and so considerable value would remain in the site. The Appellant has

proposed that the homes would be built to Level 4 of the Code for Sustainable
Homes which would have benefits to occupiers in terms of energy efficiency
and water consumption. Condition 13 is therefore reasonable.
133 The appeal site has a sloping topography and so Condition 14 requiring
details of site and slab levels is necessary in order to ensure the development
would not overly impose on its surroundings. Condition 15 requires that the
road works at the northern end of Ersham Road shall be completed prior to the

occupation of any dwelling. Whilst these works would have wider benefits they
are necessary in order to improve junction capacity to accommodate the
development trafpc. This is made clear in the Transport Assessment.
Conditions 16 and 17 provide necessary mitigation for impacts on adjoining
habitats and wildlife.

134. Condition 18 deals with phasing which seems reasonable for a development
of this size. It is likely that it would be built in at least 2 stages east and west
of Coldthorn Lane. The provision of affordable housing allows for a phased
approach if this is how the site is to be developed.
PLANNINGOBLIGATIONBY UNILATERALUNDERTAKING
135. There is a fully executed Planning Obligation by Unilateral Undertaking dated 6
March 2013. This is made to Wealden District Council and East Sussex County

Council {Document ID/21). The draft document was discussed in detail at the
Inquiry {Document 10/3}. The Planning Obligation is considered to be fit for
purpose. It contains financial contributions towards additional household
waste and recycling facilities, additional library infrastructure, additional
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primary and secondary school provision, bus service improvements and rights

of way improvements. Whilst the payments would be made for most of the
above prior to first occupation the education contributions would be staged
payments with various trigger points. The payments are all subject to a
provision that they would not be paid if the Secretary of State finds that they
do not meet the requirements of Regulation 122 of the Community
Infrastructure Levy Regulations.
136. The Planning Obligation also makes provision for the provision of 35%
affordable housing. This would comprise a mix of 80% social rented units and
20% intermediate housing units unless a different mix is agreed with the
Council. The transfer to a Registered Provider of the affordable housing land
or constructed units would be triggered by 25% of the occupation of market
units. There is also the provision for at least 20% of the market houses to be
small dwellings of one or two bedrooms.
137. The Planning Obligation includes a provision that development would not start
until an Agreement pursuant to Section 278 of the Highways Act has been
entered into. This would secure the off-site highway access works, improved

bus stop facilities and a new stretch of footway along Ersham Road in
accordance with the drawings in the Transport Assessment (Document APP/I).
There would also be a provision to fund a Traffic Regulation Order to extend
southwards the position of the 30 mph speed restriction. All of these works
are to be completed before the first occupation of any dwelling. There is
provision for a Travel Plan which will aim to minimising car journeys to and
from the site.

138. The Planning Obligation includes for Outdoor Playing Space in accordance with
a formula relating to the size of the dwellings, including a timetable for its
implementation. This would include youth and adult playing space, Informal
and equipped children's playing space. There is a clause to offer transfer for a
nominal sum to the Town Council or to transfer it to the management company
to look after. The management company would be set up before the
development is first occupied and each dwelling would pay an annual charge,
This would also be responsible for the management and maintenance of the
woodland, the ecology area and the drainage systems (PTW and SuDS). There
is a provision that the obligations relating to the management company and

Outdoor Playing Space would not be provided If the Secretary of State finds
that they do not meet the requirements of Regulation 122 of the Community
Infrastructure Levy Regulations.
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CONCLUSIONS

The numbers in square brackets refer back to earlier paragraph numbers of relevance
to my conclusions.

139. Taking account of the oral and written evidence and my site observations the
main considerations in this appeal are as follows:

. The effect of the proposal on the character and appearance of the area;
. Whether the proposal is necessary to meet the housing needs of the district;
. The effect of the proposal on the Pevensey Levels site of international
importance for nature conser/ation;

. Whetherthere is justification for infrastructure contributions;
. The effect of the proposal on local highway infrastructure;

. Whether the proposal would be a sustainable form of development.
Introduction

140. The SEP has now been revoked. The development plan for the area comprises

the WLP adopted in 1998 and the CS adopted in February 2013. The WLP

covered the period 1986-2004 but most of its policies have been saved and
will be retained until the full suite of DPDs is adopted. The Strategic Sites DPD

and Delivery and Land Allocations DPD are at a very early pre-submission

stage and thus can be afforded little weight at the present time. There is also
the NSWLP which was published in 2005. This largely carried forward the
policies in the WLP and had an end date of 2011 [14-20],
141. The Framework provides the national policy context within which this appeal
will be considered. The golden thread running through this document is that
there is a presumption in favour of sustainable development. Whilst it does

not change the statutory basis for decision making it makes dear that the
provisions of the development plan can be outweighed by those in the
Framework if they are not consistent. This now applies to all policies and not

just those that were adopted prior to the 2004 Planning and Compulsory
Planning Act 2004 [21].
Consideration one: the effect of the proposal on the character and
appearance of the area
142. There is no dispute that the site is presently greenfleld land that lies outside
the development boundary for Hailsham. This was established in the WLP
where saved Policies GD2 and DC17 indicate that development, including new

housing, will not be permitted except in limited circumstances that are not
applicable here. The WNSLP carried these policies forward but no changes
were made to the development boundaries either in this document or the
recently adopted CS. These therefore originate from a time when a much
lower level of housing provision was envisaged through the now defunct
Structure Plan. The additional allocations in the WNSLP were accommodated
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at least in part on greenfieid land. The appeal site is included in the Council's
SHLAA and described as suitable, available and viable, hlowever that was an
extensive exercise and did not apply any policy filter to the sites in question [6;
19; 20; 66; 121; 122].
143.

The three allocated sites in the WNSLP have been carried forward and the CS

has identified a number of Strategic Development Areas (SDAs), It is thus fair
to conclude that the Council envisages further growth by means of urban
extensions on land outside of existing development boundaries. However this
is as part of a planned approach to housing provision and does not mean that
development boundaries no longer serve a useful purpose. As the Council

pointed out they have been drawn up to distinguish the built up areas where
all development, not just housing, may take place from the countryside where
there is greater restraint. This policy approach is not inconsistent with the
Framework where one of the Core Planning Principles is to recognise that
different areas have different roles and that the intrinsic character and beauty
of the countryside should be recognised [17; 35; 36; 70; 73].
144. I turn now to consider the site itself and how the appeal scheme would impact
on the character and appearance of this particular area immediately to the
south of Hailsham. The land comprises pasture and paddock and is relatively
well contained by hedgerows and trees. It is not within an area where special
protective designations apply and contrary to the belief of several objectors it
is not part of a strategic gap. Nevertheless the vicinity has a pleasant rural
ambience which is clearly valued by local people as was evidenced in their
representations. A walk along Ersham Road from the direction of the town
reveals that the tightly knit urban area gradually gives way to a looser and
more open development pattern. Hedgerows and trees become more
important in the streetscape, footways reduce in width and the alignment of
the road becomes less straight. Coldthorn Lane is a narrow country lane
edged with verges and hedgerows. To the south of the site there is sporadic
housing both along Coldthorn Lane and to the west of Ersham Road. In my
judgement the area has a semi-rural character [6/ 7/ 24} 114; 116-120; 122}.
145. The development of the appeal site with a housing development of the size
proposed would undoubtedly result in a significant change of character from
semi-rural to urban. This would be mitigated to some degree by the
containment provided by trees and hedgerows along with the proposed further
planting and open space. However the land has significant topographic
changes so it seems likely that the extent of built form would be noticeable in

its surroundings. The proposal includes the insertion of a mini roundabout and
quite extensive changes at the existing T-junction. The wide verge that
borders the eastern side of Ersham Road would be significantly disrupted and
the insertion of footways around its perimeter would be an urbanising
influence. In addition the creation of the new main access into the site, its
associated visibility splays and the widening and realigning of the upper part of
Coldthorn Lane would have a considerable visual impact on what is presently a
narrow and relatively tranquil country lane. These effects whilst they may not
be apparent in longer views would have a significant and harmful effect on the
character and appearance of the semi-rural area beyond the edge of the
settlement [G/ 7/ .to/ 25, 68; 69].
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146. The Appellant has mentioned the traffic light controlled crossing with
associated road markings to the south of the site where the Cuckoo Trail
crosses Ersham Road. It is acknowledged that the area at this point is rural

but this is a relatively modest piece of infrastructure and is not comparable to

the urbanising effect that would ensue from the appeal proposal. Whilst there
would be provisions to manage and enhance biodiversity in the ancient
woodland and brickfields to the south of the site this would not mitigate the

harm arising from the built development Itself and particularly the highway

improvements that would be necessary in order to accommodate it [66, 69].
147. A number of local objectors were concerned about a change of character to
Hailsham which is presently a small market town. However Hailsham is one of
the main towns within the district where the CS already envisages substantial

growth through the development of 2 SDA's to the north and east of the town.
The appeal site would represent a comparatively small additional increase to
the planned 1, 300 houses and it is not considered that it would impact on the
character of the town itself in a negative way. Nevertheless for all of the other
reasons given above it is concluded that the appeal proposal would cause
significant harm to the character and appearance of the area. It would be
contrary to saved Policies GD2 and DC17 in the WLP and the Framework [17;
112 bullet 4; 121].

Consideration two: whether the proposal is necessary to meet the housing
needs of the district
Housin

e ui ements

148. In order to significantly boost the supply of housing a local plan is expected to
meet the objectively assessed needs for market and affordable housing as far
as is consistent with its policies, including those relating to nature
conservation. Although the SEP no longer exists its evidence base has been
tested through public examination. It seems very unlikely that its targets did
not take account of earlier shortfalls. It establishes a need for 11, 000 houses

with 7, 000 to be provided within that part of the district falling within the
Sussex Coastal sub-region where the appeal site is located. The latter figure
does though recognise that phasing of housing delivery may be necessary to
allow for the provision of new or improved waste water infrastructure [26; 27,
42/74/80, 91].

149. The Inspector examining the CS made quite clear that the only robust
demographic based projections were those in the SEP. However he recognised
that there were environmental constraints to this level of provision. In south

Wealden these comprise the capacity limitations of the Hailsham North and
Hailsham South WWTW which discharge into the Pevensey Levels, a Ramsar

site and a candidate Special Area of Consen/ation. The Examining Inspector

therefore accepted that for the time being a lower target could be justified
which would comprise at least 9, 400 dwellings. One of the modifications
required to make the CS sound was that it should include a statement that
there is no demographic basis for supporting the lower requirement. Another
modification required a review of the strategy in 2015 or when a preferred
solution to the capacity of the WWTW was identified, whichever was the
sooner. The review is to include an assessment of need and demand for
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housing to provide an appropriate basis for long term housing provision [16;
17f 28} 30; 80}.
150. The review mechanism is clearly a crucial element designed to allow the
Council and other responsible authorities time to resolve the infrastructure
problems that presently prevent the district from meeting its demographically
assessed housing needs. The outcome of the review cannot be known and it
will depend on the progress made by the responsible authorities in achieving a
solution to the waste water capacity issue. It seems most unlikely that the
housing target would be reduced. In the event that it were to increase nearer
to the level in the SEP that would be the time to consider whether further land

requires to be allocated. This process would be plan-led and subject to
consultation, including with neighbouring authorities under the duty to cooperate. Whatever happens there seems to be no justification for departing
from the housing requirement set out in the newly adopted CS at the present
time even though it may change in 2015. It is also not the case that the CS
fails to meet longer term needs. It does so up to 2027 but subject to the
infrastructure constraints that presently exist [32, 75, 76, si/ S3].
151. The Examining Inspector did not consider that there was evidence of persistent
under delivery of housing. He therefore concluded that a 5% rather than a
20% buffer would be appropriate. He accepted that there had been under
delivery in the past but that in the last two years the situation had markedly
improved exceeding the SEP annual rate. It is also the case that over the last
5 years the average annual rate exceeded the CS target although this is
mainly due to the high rates of delivery between 2010 and 2012. Looking
further back the situation in terms of annual delivery is not particularly good.
However there is no specific guidance as to how a persistent under delivery is
judged, how far back one should look and whether annual or average rates are
most appropriate. It is relevant that the CS is a newly adopted document and
that the Examining Inspector's Report is only a few months old. It seems to
me that he approached the matter in a reasonable way and that there is
adequate justification for his conclusion that a 5% buffer would be sufficient to
ensure choice and competition in the market for land [42, ss],
152. Since 2006 there has been an under provision of about 41 housing units
assessed against CS requirements. There was some debate at the Inquiry
about whether this should be met within the next 5 years or spread across the
whole CS period. In view of the imperative in the Framework to provide
homes to meet housing needs it is reasonable to expect any shortfall to be
made good as quickly as possible. On this basis and including the 5%
flexibility allowance there would be a requirement for 2404 homes in the next
5 years [43].
Housing land supply

153. In order for the CS to be found sound the Examining Inspector had to be
satisfied that there was a sufficient supply of deliverable sites to meet housing
requirements in both the long and short term. However apart from the

strategic sites there are no specific allocations and this matter will eventually
be dealt with in the Delivery and Site Allocations DPD. The evidence suggests
that there was no individual scrutiny of sites at the Examination and that the
discussion was mainly at a strategic level. However this is not unusual for a
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higher level DPD. In any event consideration of the 5 year HLS position will be
a snapshot in time and it is quite proper that it should be re-examined in detail
through the development management process [42; 82; 83;86],
154. On the basis of the CS requirement set out above the Council's evidence is that
it has a 6. 08 year supply of housing land and the Appellant's evidence is that
there is only 4. 48 years. There was considerable debate at the Inquiry about
Footnote 11 to Paragraph 47 of the Framework and whether a site has to
benefit from outline planning permission in order to be considered
"deliverable". Appeal decisions were produced by the parties to support both
sides of the argument. However it seems to me that the matter needs to be
considered in the context of a requirement in the Framework for significant
short term housing growth. Footnote 11 is clear that sites should be
scrutinised to make sure that on a realistic assessment they are immediately
available and that the housing anticipated will be achieved within the next 5
years. Footnote 11 also makes clear that sites with planning permission
should be considered deliverable unless there is clear evidence that they will
not be on grounds of viability or demand for example. There is nothing in this
wording that says that sites without planning permission should be excluded as
a matter of principle [44; 45; so; 84].
155. In this case the disputed sites as far as Footnote 11 is concerned relate to 3
allocations from the 2005 NSWLP and these would provide a total of 113

dwellings. Whilst Grovelands School in Hailsham and the Former Army Camp
in Isfiefd both benefit from resolutions to grant planning permission these are

subject to the completion of legal agreements. In the case of Grovelands
School the resolution dates back to 2008 and in the case of Isffeld there are
access difficulties. In the case of land south of Howard Close, Hailsham there
was a refusal of planning permission in 2008 that arose because there was no

progress with signing the legal agreement. There are developers involved in
these sites, which indicates they are available. However there is insufficient
evidence of positive progress in getting them off the ground to be confident

that they are achievable and that the houses will be built within the next 5
years. On the available evidence these 113 dwellings should not be included in
the 5 year supply [46; 84; 88].
156. Of the large sites (6 or more dwellings) with planning permission the Appellant

disputes the amount of delivery from 11 of them. The Council accepts this
criticism in a few cases. Of the others there are several where the availability

of the site is called into question. From the submitted information there must
be considerable doubt that Hoppits Nurser/ and St Anthonys in Crowborough

are likely to be delivered in the short term. There are sites where viability is
cited as an issue. These include the Flour Mill in Hailsham, Land north of

Dittons Road, Polegate and 64 Framfield Road, Uckfield. However in these
cases there is little clear evidence that viability is an overriding constraint [47;

87].
157

There are 55 extra care units included in the site at Battle Road/ Hailsham.

However whilst these would provide accommodation for older people it appears
from the information provided that the units would fall within Class C3 rather
than Class C2 of the Use Classes Order. There was argument as to how many

market homes would be delivered but the evidence indicates that about 211
units is the most likely overall outcome. There is a large housing site east of
38
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Shepham Lane, Polegate which is currently being built out. Therejs
insufficient evidence to support the Appellant's view that this is likely to be
significantly delayed [47, 87].
158. In Uckfield the land at St Michaels Convent had permission for 31 dwellings
granted in 2009. Even though this may have been implemented there is little
sign of any building activity. Planning permission was granted in 2013 for 11
units and it is indicated that there is little market interest for a larger scheme.
Whilst the site appears to be available it is reasonable to surmise that the
development that comes forward would be scaled down accordingly. Bearing
all of this in mind the contribution from large sites would be less than the
Council anticipates but more than the Appellant has put forward. My estimate
based on the above comments is that delivery from this source would be in the
region of 1, 972 dwellings [47, 87].
159. There are 454 dwellings on small sites (6 or less dwellings) with planning
permission. Footnote 11 to Paragraph 47 of the Framework indicates that sites
with planning permission should be considered deliverable unless there is clear
evidence to the contrary. These sites have not been specifically analysed by
the parties in the same way as the largersites and there is no information that
they are likely to suffer from problems of viability or demand. In the absence
of such evidence and bearing in mind the Footnote 11 advice there does not
seem to be justification for applying a discount of 10% as suggested by the
Appellant [47/87].
160. The Framework allows an allowance to be applied in the face of compelling
evidence that windfall sites have consistently become available in the district
and will continue to provide a reliable source of supply. The 2012 Annual
Monitoring Report indicates that between 2000 and 2012 the average number
of windfall completions was 232 dwellings a year. For future projections this
has been heavily discounted to 59 dwellings per year to take account of
WWTW constraints, omission of garden land, removal of settlement boundaries
and the like. However it is the case that windfall completions will comprise
small and large sites with planning permission and there is thus considerable
scope for double counting. The past windfall rate will also be influenced by the
lack of up to date development plan allocations prior to the adoption of the CS.
In the circumstances of this case I am not convinced that there is sufficient

compelling evidence to justify a windfall allowance even at the heavily
discounted rate [49, 89; 9p]
Conclu ion

161, Drawing together the points raised above I conclude that the Council has a
deliverable

housing

land

supply

to accommodate about

2, 426

dwellings7.

Based on a requirement for 2, 404 dwellings the evidence suggests that the
Council can demonstrate a 5 year supply of deliverable sites, albeit by a
marginal degree. Nevertheless taking account of Paragraph 49 of the
Framework it can be concluded that relevant policies for the supply of housing
in the CS are up to date. Whilst the CS does not establish a ceiling on housing
numbers it can reasonably be concluded that there is no necessity for the

7 This figure is the sum of 1, 972 dwellings on large sites with planning permission and 454
dwellings on small sites with planning permission.
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appeal site to be released in order to meet the short term housing needs of the
district as established in the CS. I will return to this in the final planning
balance [93].

Consideration three; the effect of the proposal on the Pevensey Levels site
of international importance for nature conservation

162. The Habitats Regulations transposed the EC Habitats Directive into United
Kingdom law and provide for the designation and protection of European sites
which include Ramsar Sites and Candidate Special Areas of Conservation.

Under the Habitats Regulations competent authorities are required before
deciding to give any consent, permission or authorisation for a plan or project
which is likely to have a significant effect on a European site, either alone or in
combination with other plans or projects, to undertake an Appropriate
Assessment of the implications for that site having regard to its conservation
objectives [52/99].
163. The Hailsham North and Hailsham South WWTWs discharge effluent into the

Pevensey Levels, which is both a Ramsar Site and a Candidate Special Area of
Conservation. This site lies to the east of Haiisham and the special ecological
interest relates to its outstanding assemblage of wetland plants and
invertebrates. The Environment Agency has been very concerned about the

relationship-between the discharge of treated effluent from the treatment
works and the ecological quality downstream. For this reason the Environment
Agency will not increase the discharge capacity of the WWTWs so as to ensure
that there is no deterioration of the receiving waterbodies at the European site.

This effectively means that there is a limit on the number of additional
dwellings that can be accommodated within the existing mains drainage
system. It is this capacity restriction that has resulted in the lowering of the
CS housing requirement as referred to in the previous issue. The Habitats
Regulation Assessment underpinning the CS concluded that this level of
development could be accommodated without significant harm to the European
Site [9; 54; 55; 106].
164. In fact the evidence from the Council, which was not challenged, is that there

is sufficient capacity for around 65-70 more dwellings to be served by the
Hailsham South WWTW over and above those catered for in the CS. It is the
Hailsham South WWTW that would provide a mains service for the appeal

development. The Council considers that this limited amount of remaining
headroom should be reserved for future small scale developments that are

permitted on a first come first served basis until the capacity is used up. Whilst
I concluded that some of the permitted housing sites were unlikely to come

forward within the next 5 years that would not necessarily free up capacity.
This is because it is quite possible that this development would occur later in
the trajectory which means that capacity must be safeguarded within the
mains drainage system. The Appellant does not take issue with the Council's
approach to safeguarding capacity within the Hailsham South WWTW to
accommodate housing commitments [ss; 77-79].
165. Although the CS was found to be sound it is clear that because of the
infrastructure constraint it does not address the objectively assessed housing

needs of the district. The Examining Inspector reflected upon the uncertainty
of the situation and when a solution may be found. He considered that this
40
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should be possible between 2015 and 2020 but identified a number of issues
that would need to be resolved first. When the required review of the CS
takes place in 2015 it will be subject to a duty to co-operate with neighbouring
local authorities. The problem will clearly not go away and a solution is
required so that the needs of the district are properly accommodated,
However it seems unlikely that further development outside that anticipated in
the CS would materialise until after 2020 [so/ 31; 77; 83].
166. The position of the Appellant at the close of the Inquiry was that the appeal
development would not rely on the small amount of remaining mains capacity
referred to above. The proposal is that all of the foul sewage deriving from the
scheme would be dealt with by means of an on-sifce PTW. The Council's
objection to this method of disposal has been guided to a large degree by the
response of the Environment Agency and Southern Water. Both point out that
there is presently capacity within the mains system which should be used in
preference to a PTW. This is endorsed by Circular 03/99: Planning
Requirement in respect of the Use of Non-Hains Sewerage incorporating Septic
Tanks in New Development and Pollution Prevention Guidance Note 4 which
both favour the use of the public drainage system wherever possible [56; ss/
61f78;96\,

167. Neither the Environment Agency nor Southern Water has objected to the
proposed housing development. The specific objection is to the use of a PTW
and the Environment Agency has responded on several occasions that it is
unlikely to grant an Environmental Permit for its use when a viable mains
sewer connection is available. However this response is made from the
perspective of the situation as it exists now and takes no account of the in

combination effect arising from the housing requirement over the CS period.
The logic is that it is for the local planning authority to decide how the
available capacity should be utilised. The problem from the Council's

perspective is that if the appeal development were to use up some of the
presently available capacity it would displace some of the planned
development later in the CS period, which would then fall foul of the Habitat
Regulations. If such a scenario came about the spatial strategy in the
statutory development plan is likely to be severely compromised [59, 63 bullet
3; 102-104; 126].

168. The Examining Inspector also commented on the use of PTWs. However it
should be recognised that this was in the context of the long term planned
approach to securing more housing delivery. It was also on the basis of the
information that he had available at the time which he considered was

insufficient to be satisfied about the environmental risk arising from PTWs
given the proximity of the European site. The conclusion was that private
sewerage systems were not a desirable alternative to proper infrastructure
planning. However it is not the case that the Examining Inspector rejected the
use of a PTW for individual developments as a matter of principle [56, 58, 106].
169. The evidence of the Appellant is that the PTW would be effective in preventing
a significant adverse impact on the European site either alone or in
combination with other plans and projects. It is supported by technical
information about the quality, volume and rate of effluent that would be
discharged. This has not been challenged by any countervailing technical
evidence from the Council or the Environment Agency. A planning condition
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would require a PTW to be employed and for this to be fully operational prior
to any occupation of the development. The condition would also require prior
approval of details, including future management, monitoring and long term
maintenance of the system. The Planning Obligation includes a provision to
set up a management company before any dwelling is occupied. This would be
funded by an annual charge from individual homeowners through a covenant
and one of Its responsibilities would be the monitoring, management and
maintenance of the PTW. Whilst noting the Council's concerns about the use

of a management company for this purpose, the Appellant is confident that it
would be an effective vehicle in the longer term [100; 101;103; 105; 106;iso;
138].

170. In order for the development to go ahead the Appellant would be required to
apply to the Environment Agency for an Environmental Permit to utilise the
PTW. No such application has yet been made and the outcome of such an
application cannot be pre-judged at this stage. Whilst the Environment
Agency may prefer "parallel tracking" of applications for permits and planning
permissions this is not a mandatory requirement. I was told that the collection
of detailed technical material to support the permit application is a costly
undertaking and tTiat it is not unusual for a developer not to proceed with it
until the planning situation is clear [63, 96; loo].
171. The integrity of the European site depends on issues of water quality and flow
and the Environment Agency as a competent authority must be satisfied that
no significant impact would ensue under the Environmental Permitting regime.
The Council consider that an Appropriate Assessment cannot be undertaken
after planning permission has been granted. However this ignores the fact
that the development could not go ahead until an Environmental Permit has
also been issued. The Council believes that a Grampian style condition relating
to the PTW would be unlawful. However the planning condition that I have

recommended is not a Grampian style condition because the PTW is an integral
part of the development proposal. It could be discharged by the local planning
authority, subject to satisfactory details, because the planning evidence
indicates that the appeal scheme would not have a significant effect on the
Pevensey Levels European site. Nevertheless if, as a result of further
modelling and assessment in association with the permitting regime, the
Environment Agency reached a different view it seems inconceivable that an
Environmental Permit for the PTW would be issued [63, 96, 98; loo],
172. Drawing together the above points, the evidence demonstrates that the appeal
development would not result in a significant effect on the Pevensey Levels,
either alone or in combination with other plans and projects. Following on
from that there is no reason to conclude other than that the scheme would

comply with the pertinent development plan policies and in particular Policy
SP01 in the CS and the relevant provisions of the Framework [16].
Consideration four: whether there is justification for infrastructure and
highway contributions

173. The Council has agreed that its concerns about infrastructure have been
adequately addressed through the Planning Obligation by Unilateral
Undertaking. This includes financial contributions towards additional
household waste and recycling facilities, additional library infrastructure,
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additional primary and secondary school provision, bus service improvements
and rights of way improvements. The contributions are all subject to a
provision that they would not be paid if the Secretary of State finds that they
do not meet the requirements of Regulation 122 of the Community
Infrastructure Levy Regulations. These require that the obligations must be
necessary, directly related and fairly and reasonably related in scale and kind
to the development in question [13; 135-138].
174, The policy context is provided in the CS by Policy WCS7 which concerns the
provision of additional or improved community facilities, services and
infrastructure in a timely manner where necessary to mitigate its impact.
Saved Policy CS1 in the WLP indicates that the capital works directly required
to service a development should be provided at the appropriate time. Further
information on the contributions required by East Sussex County Council is

provided by Supplementary Planning Guidance entitled: A New Approach to
Development Contributions. This was adopted in 2003 in association with
Structure Plan policies which no longer exist although the document is broadly
consistent with existing development plan policy. Furthermore it has been
regularly reviewed and updated, most recently in March 2012. It sets out
particular stress areas and the methodology by which the tariffs are calculated.
It is now termed Interim Supplementary Planning Guidance (ISPG) and can be
afforded weight as a material consideration [13; 17; 19; 137}.
175. The evidence provided by the Council and in the ISPG suggests that by
2016/17 the primary and secondary schools in Hailsham will be operating close
to or beyond capacity. As this is an outline proposal the final housing mix is
unknown but the contribution assumes there would be 185 houses and 10

flats, which is not unreasonable. The contribution itself is in accordance with
the formula established in the ISPG which is based on school building costs.
Further information provided by the education authority indicates that the
primary school contribution would be used towards funding a new primary
school on the SDA north of Hailsham. There is an option agreement being

promoted to acquire the site for education purposes by the County Council.
The evidence indicates that as Hailsham College is an Academy the secondary
school contribution may go towards a new facility east of Battle Road,
Hailsham. This does not seem to me to provide sufficient certainty to be
satisfied that the contribution is necessary in order for the development to go
ahead. In the circumstances it does not meet the requirements of the CIL
Regulations and should not be taken into account [13; 135].
176. The evidence in the ISPG indicates that Hailsham Library does not meet the
County Council's floorspace standards and needs to be upgraded to serve the
additional households. The contribution itself is in accordance with the formula

established in the ISPG which is based on the cost of floorspace provision,
stocking and equipment. The County Council indicate that this money would
contribute to improving the facilities at Hailsham Library [13; i35],
177. With regards to the Rights of Way contribution the ISPG states that stresses
and problems remain unchanged. Undoubtedly there would be more pressure
on the existing footways, including the Cuckoo Trail which provides an
attractive walking and cycling route close to the site and into Hailsham. The
ISPG indicates that the tariff is based on the costs of upgrading the rights of
way network. During my site visit I noted that the short stretch of footpath
43
www.planningportal.gov. uk/planninginspectorate

Report: Oaklands, Ersham Road, Hallsham (APP/C1435/A/12/2186147)
running between the Cuckoo Trail and the eastern side of Ersham Road close
to the appeal site boundary was waterlogged and poorly maintained.
Upgrading this would directly benefit the new occupiers. However there is no
reason why the money should not be used to improve vulnerable structures
along the Cuckoo Trail if that is the option favoured by the County Council. [7;
13, 135].

178. The ISPG indicates that the waste and recycling facility in Hailsham is currently
operating at full capacity. Clearly the appeal development would generate
additional waste. The tariff has been worked out on the basis that on-site

improvements could be made to increase capacity and accommodate the
additional waste generated. [13; i3S],
179. The site is between about 1 km and 1. 5 km from most of Hailsham's shops and
services. The scheme would include some footway improvements and new

footways along the northern section of Coldthorn Lane and Ersham Road.
However taking account of the distances involved it seems improbable that
walking would be a prevalent travel mode for most residents living on this site,
Nevertheless, the site is reasonably close to the Cuckoo Trail and this provides
a pleasant walking and cycling route into the town. Bus services run along
Ersham Road and there is a relatively good half hourly service to and from the
town centre. The route also goes south to Eastbourne and Polegate but its
service is less direct and would not be particularly attractive to commuters

wishing to use the railway stations. An alternative would be to use the money
to provide the route with evening and weekend services. These alternatives
have been costed by the County Council at £20, 000 per annum and would
improve the accessibility of the site by public transport [7; s/13; i3S}.
180. The Planning Obligation also includes a covenant for the provision and

operation of a Travel Plan which would be designed to reduce the number of
car journeys. This would include bus vouchers, residents' information packs,
contributions towards internet shopping delivery and the like. A monitoring

fee would be paid to the County Council in accordance with its document
entitled: Guidance on Travel Plans for New Development [13].

181. The Planning Obligation includes a covenant that development will not
commence until a Section 278 Agreement under the Highways Act has been
entered into to ensure that the various off-site highways works are

undertaken. The Transport Assessment that accompanied the planning
application undertook various junction capacity assessments and concluded
that with the various works in place a safe access to the site would be provided
and that the local highway network would have sufficient capacity to safely
accommodate the vehicular movement associated with the development. The

Planning Obligation also includes a timetable to ensure that these highway
works are completed before first occupation of the appeal development [137].
182. For all of the above reasons it is concluded that there is justification for the
infrastructure and highway contributions provided for in the Planning

Obligations. There is sufficient evidence for concluding that, save for the
obligation relating to secondary education, the various obligations meet the
requirements of Regulation 122 of the Community Infrastructure Levy (CIL)
Regulations and can therefore be taken into account in the consideration of
this appeal.
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Consideration five: The effect of the proposal on local highway
infrastructure

183. There was considerable concern from local objectors about the safety of
Ersham Road. Whilst I have no doubt that there are accidents along this
stretch the personal injury statistics referred to in the Transport Assessment
do not indicate that it is particularly dangerous. Reference was also made to
existing congestion. I undertook various site visits to Hailsham including

during peak periods but did not witness this myself. This may have been
because of a school inset day or as a result of the road works along the A22
and I have no reason to doubt that at some peak times traffic queues are
considerable. However the appeal scheme includes a new roundabout at the
northern end of Ersham Road and this would considerably increase capacity
and ease flows through the junction. It is understood that this improvement is

an objective in the Local Transport Plan subject to funding. A small area of the
required land is controlled by the Town Council but as there is an agreed need
for the improvement it seems unlikely that this would be an impediment to
implementation. This element of the appeal scheme would be controlled by
means of a Grampian-style condition and also offers a wider benefit for
existing road users [12; ill bullets; 114-122; i2S; 133].
184. There is local concern that the lanes to the south of the site would be used as

a nrat run" by those wishing to find a shorter route to the A22. A planning

condition is proposed to discourage this being used as a route for heavy
vehicles during the construction period'. It is not of course possible to prevent

new occupiers from using whichever part of the public highway network they
choose but the Transport Assessment shows only minor increases in existing
flows travelling south along Coldthorn Lane. It is relevant to note that East

Sussex County Council as HighwayAuthority and the HighwaysAgency have
raised no objections to the appeal development either in terms of its access
arrangements or the ability of the local highway network to cope with the
additional traffic generated. In the circumstances it is concluded that the
proposal would not give rise to harm to highway safety or the free flow of
traffic and that relevant development plan policy, including saved Policy TR3 in
the WLP, would not be offended in this respect [114; as; iis; 125; 129},
Other matters

185. There is a serious and longstanding need for affordable housing in Wealden
district as is acknowledged in the CS. Policy WCS8 sets out a requirement for

35% provision on sites of 5 or more dwellings. The need far exceeds the
provision and so the situation is likely to get worse year on year. The scheme
would deliver the full policy level of affordable housing amounting to around 69
dwellings. The Planning Obligation includes the arrangements for delivery
which is linked to the occupation of the market units. The mix would be 80%
social rented units and 20% intermediate housing in accordance with Policy

WCS8 in the CS. The affordable housing element of the appeal scheme is a
benefit of significant weight to be added Into the planning balance [17; 66; i2i;
136],
186. There was a considerable amount of local concern about the impact of the

proposed development on local flooding. I observed at my visit that there was
a lot of surface water in Coldthorn Lane and overflowing from its ditches. I
45
www. planningportal. gov. uk/planninginspectorate

Report; Oaklands, Ersham Road, Hailsham (APP/C1435/A/12/2186147)
also heard concerns about people's gardens flooding. The Flood Risk
Assessment accompanying the planning application confirmed that the site
itself is not within an area with a high risk of surface water flooding. As the

proposal would use a Sustainable Drainage System (SuDS) for the disposal of
surface water there would be no increase in the greenfield runoff rates. The

development would not be likely to increase surface water flooding in the
locality. The surface water drainage system would be controlled by a planning
condition and the Environment Agency has raised no objections on these

grounds [112 bullet 2; 114-120; 126; 130].
187. The proposal would include a new doctor's surgery. A number of local people
considered that there was a shortage of medical facilities in the town although
there was also some hearsay evidence that a surgery in this location would not
be attractive to local doctors. The Council was critical about the lack of

information about the size of the facility or what it was intended to entail.
However it seems likely that fuller discussions would take place with local
healthcare commissioners at the detailed planning stage. The information

provided by the Appellant supports the view that such a facility would be a
benefit of the scheme and I see no reason why the lack of detail at this stage

should count against it. A condition would require the surgery to be ready for
use before the occupation of the 120th dwelling on the site, This seems
reasonable as there would be sufficient value left in the site to ensure that the

facility would be delivered to serve the needs of new residents as well as the
wider population [ll; ll3; 132].

188. The proposal would include areas of outdoor play space including equipped
children's playing areas, youth and adult open spaces. The Planning Obligation
makes the necessary provision in accordance with the Council's draft Open
Space supplementary planning guidance and relevant saved policies in the
WLP. The outdoor play space along with the woodland, ecology and drainage
areas would be maintained in the future by a management company which

would also be controlled through the Planning Obligation. These provisions are
necessary in order that the needs of the development and those who occupy it
would be met in perpetuity. These obligations thus comply with the CIL
Regulations [138].

189. There has been reference in local representations to the presence of badgers
on the site but the ecological assessment accompanying the planning

application did not record any evidence of such use. A number of ecological
mitigation measures are suggested to safeguard ponds, trees and hedgerows
which have the potential for greater ecological value. Such measures would be
subject to a planning condition [121; 133].
Consideration six: Overall conclusion on whether the proposal would be a
sustainable form of development

190. The Framework establishes that sustainable development should be seen as a

golden thread running through both plan-making and decision-taking. The
presumption applies in view of the conclusion on the nature conservation
issue. It has been concluded that the relevant policies, including those relating
to the countryside and the supply of housing, are not out-of-date and
therefore the appeal scheme should be determined in accordance with the
development plan unless material considerations indicate otherwise.
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191. The Framework identifies three dimensions to sustainable development economic, social and environmental. The appeal proposal would be
immediately deliverable and increase the supply and choice of housing within a

district where the objectively assessed needs of the area are not being met in
accordance with demographic projections. It would contribute towards

economic growth and fund improvements to infrastructure in the form of a
junction improvement that would have wider benefits to the local population.
There would be social benefits in the form of a significant contribution to much
neededaffordable housing and a range of housing units to meet different local

requirements. The dwellings would be built to Code Level 4 which would
ensure high standards of energy conservation and low water consumption

[132].
192. The residential environment would include plentiful open space and also the
management of adjoining areas, including ancient woodland and the
brickworks, which would result in gains to biodiversity. The provision of a
doctor's surgery would have advantages for the local population as well as new
residents. The site is relatively accessible being close to the Cuckoo Trail
which provides an attractive walking and cycling route. Improvements would
be made to local bus services to encourage more travel by public transport

["].
193. However the appeal development would not accord with the newly adopted CS
which was subject to a recent Examination and public consultation. The
Council has identified sufficient land to meet its housing requirement in the
short term. Although this is lower than the objectively assessed target in the
SEP it has been accepted as sound by the Examining Inspector. Furthermore
there is a review mechanism that will take place in a couple of years time and
look again at the matter to see whether housing requirements can be
increased and if so how this will be done. As matters stand the appeal site is
outside the development boundary for Hailsham within an area of countryside.

The development and in particular the necessary highwayworks, would result
in significant harm to the character and appearance of the semi-rural area
contrary to saved policies GD2 and DC17 in the WLP.
194. The CS has not changed the position in respect of the development boundary
to the south of the town and has determined that development needs can be
accommodated through urban extensions to the north and east. The Appellant

has compared the appeal site againstthe greenfield releases of the Hailsham
and Stone Cross SDAs but this is not an appropriate test because these

development areas have been specifically selected for future growth through
robust examination within the development plan process. Conversely the

appeal site has not. The scheme would thus be contrary to the spatial
distribution set out in Policy WCS2 of the CS [17]
195. I have concluded in the context of my consideration of the planning merits of
the proposal before me, that the appeal scheme would not have a significant
effect on the Pevensey Levels European site, either alone or in combination
with other plans and projects. Nevertheless it would be contrary to up to date

development plan policy. Whilst recognising the many advantages that it
would have to offer, the benefits would not demonstrably outweigh the harm
and would be insufficient to justify the granting of planning permission. If the

Secretary of State disagrees with this conclusion and wishes to grant planning
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permission he, as competent authority under the Habitats Regulations, would
need to satisfy himself that there would be no significant effect on the
European site. If he believed that such an effect would ensue, either alone or
in combination with other plans and projects, then he would be required to
undertake an Appropriate Assessment before he could grant-planning
permission.

196. In the event that planning permission is to be granted I would commend the
planning conditions that are set out in Annex C. Justification has been
provided in Paragraphs 127-134 of the Report and there are also references to
specific conditions where relevant in these Conclusions. It is considered that
the conditions are reasonable, necessary and otherwise comply with the
provisions of Circular 11/95: The Use of Conditions in Planning Permissions. I
recommend that they are imposed if the Secretary of State decides to allow
the appeal.
RECOMMENDATION

197. For all of the reasons given above, I recommend that the appeal be dismissed.

Ciiristina ^Downes
INSPECTOR
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ANNEX A: APPEARANCES
FOR THE LOCAL PLANNING AUTHORmr:

Mr S Lyness

of Counsel, instructed by the Solicitor of Wealden
District Council

He called:
Mr C Bending BA(Hons)
MA

Senior +Planning Officer with the Major
Applications Team of Wealden District Council

FOR THE APPELLANT:
Mr M Beard

Of Counsel, instructed by Mr P Hughes, PHD
Chartered Town Planners

He called
Mr M Dobson MA MPhil
MRTPI MRICS

Director of Pegasus Planning Group

Mr P Hughes BA(Hons)
MRTPI DipMan MCMI

Principal of PHD Chartered Town Planners

INTERESTED PERSONS:
Mrs J Bentley

Local resident, Mayor of Hailsham and District
Ward Councillor

Mr C Triandafyllou

Local resident and Town and District Ward
Councillor

Mr R Thomas

East Sussex County Councillor for Hailsham and
Herstmonceux, Chair of LGA Coastal Issues SIG
and Chair of Sussex IFCA

Mr G Rowe

Local resident

Mr R Hollister

Local resident

Mrs S Lemmon

Local resident

Mrs C Keate

Local resident

Mrs J Wanmer

Local resident

Mr M Powell

Local resident
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ANNEX B: DOCUMENTS

APP/

Application Supporting Documents

APP/1

Transport Assessment

APP/2

Flood Risk Assessment

APP/3

Ecological Assessment

APP/4

Draft Travel Plan

APP/5

Landscape Strategy

APP/6

Arboricultural Report

APP/7

Planning Support Statement incorporating Design and Access
Statement

APP/8

Heritage Desk-Based Assessment

APP/9

Archaeological Geophysical Survey

AD/

Appeal Documents

AD/1

Recovery letter

AD/2

Questionnaire

AD/3

Proof of Evidence of Mr Bending

AD/4

Appendices of Mr Bending

AD/5

Supplementary Proof of Evidence of Mr Bending addressing
the adoption of the Wealden Core Strategy and Revocation of
the SEP

AD/6

Proof of Evidence of Mr Dobson

AD/7

Appendices of Mr Dobson

AD/8

Proof of Evidence of Mr Hughes

AD/9

Appendices of Mr Hughes

AD/10

Supplementary Proof of Evidence of Mr Hughes addressing the
adoption of the Wealden Core Strategy and Revocation of the
SEP

AD/11

Written Evidence of Capita Symonds

AD/12

Statement of Common Ground

AD/13

Supplementary Statement of Common Ground

AD/14

Local representations to the appeal
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ID/

Inquiry Documents

ID/1

Council's notification of the appeal and Inquiry and list of
persons notified

ID/2

Housing land supply note prepared by Mr Bending

ID/3

Draft planning Obligation by Unilateral Undertaking

ID/4

Extract from Regulatory & Audit Committee Minutes relating
to planning application for residential development on land
adj Grovelands School, Dunbar Drive, Hailsham

ID/5

Flow chart relating to consideration of development proposals
affecting internationally designated nature conservation sites
from Circular 06/2005

ID/6

Statement and attachments delivered orally to the Inquiry by
Councillor J Bentley

ID/7

Statement delivered orally to the Inquiry by Councillor C
Triandafyllou

ID/8

Plans of the extra care units at the site off Battle Road,
Hailsham

ID/9

Appeal decision: land off Long Moss Lane, New Longton
Preston

ID/10

Appeal decision: Land at Widham Farm, Station Road,
Swindon

ID/11

Appeal decision: land off Foley Way, Newent

ID/12

Land Registry extracts relating to the appeal site

ID/13

Further information about East Sussex County Council's
requirements for contributions

ID/14

Suggested additional conditions prepared by Mr hlughes

ID/15

Maps of housing sites drawn up by the Appellant and referred
to by number in Supplementary Statement of Common
Ground (Appendix SSG2)

ID/16

Further information from Capita Symonds and Mr Hughes on
the Package Sewage Treatment Works

ID/17

Further response to the Package Sewage Treatment Works
information from Mr Bending and the Environment Agency

(letter dated 28 February 2013)
ID/18

ID/19

List of conditions

Letter of objection from Ms M Green handed into the Inquiry
on 7 March 2013
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ID/

Inquiry Documents

ID/20

Extract from "Guidance on Travel Plans for new development"

ID/21

Fully executed Planning Obligation by Unilateral Undertaking
(6 March 2013)

ID/22

Opening statement by Mr Lyness

ID/23

Closing Statement by Mr Lyness

ID/24

Opening Statement by Mr Beard

ID/25

Closing Statement by Mr Beard

PLANS
A/l-A/19

Application plans

B

A3 booklet of selected application plans

"
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ANNEX C: CONDITIONS

1)

Details of the appearance, landscaping, layout, and scale, (hereinafter called
"the reserved matters") shall be submitted to and approved in writing by the
local planning authority before any development begins and the development
shall be carried out as approved.

2)

Application for approval of the reserved matters shall be made to the local
planning authority not later than two years from the date of this permission.

3)

The development hereby permitted shall begin not later than one year from the
date of approval of the last of the reserved matters to be approved.

4)

No development shall take place until a programme of archaeological work has
been implemented in accordance with a written scheme of investigation which
has been submitted to and approved in writing by the local planning authority

5)

No work shall be carried out on site until a detailed management plan for
reducing construction waste during the building process in the form of site
management, waste management and project design and planning has been
submitted to and approved in writing by the Local Planning Authority. The
approved waste management plan shall be implemented throughout the
construction period.

6)

No development shall take place, including any works of demolition, until a
Construction Method Statement has been submitted to, and approved in writing
by, the local planning authority. The approved Statement shall be adhered to
throughout the construction period. The Statement shall provide for:
i) the parking of vehicles of site operatives and visitors
ii) loading and unloading of plant and materials
jii) storage of plant and materials used in constructing the development
iv)

wheel washing facilities

v) security and other external lighting
vi) protection of surface water bodies and control of suri'ace water runoff

7)

No development shall take place until details of access points to the site and the
routes for construction traffic have been submitted to and approved in writing

by the local planning authority. -Construction traffic shall visit and access the
site only in accordance with the approved details.
8)

No development shall take place until full details of the foul water drainage

system to serve the development have been submitted to and approved in
writing by the local planning authority. This shall be by means of a Package
Sewage Treatment Works and the details shall include the design, installation,
management, monitoring and long term maintenance of the system during the
lifetime of the development. The approved scheme shall be implemented in
accordance with the approved details and fully operational before any dwelling
is first occupied.

9)

No-development shall take place until details of a sustainable drainage scheme
for the disposal of surface water, which shall include the provision and
implementation of a surface water regulation system and storage facility, has
been submitted to and approved in writing by the local planning authority.
Development shall be carried out in accordance with the approved details. The
details shall include:
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i)
ii)

The arrangements for implementing the scheme;
A timetable for the implementation of the scheme;

iii) A management and maintenance plan for the lifetime of the
development which shall include the arrangements for adoption by any
public body or statutory undertaker or any other arrangements to
secure the operation of the sustainable drainage scheme throughout
its lifetime,

10) No development shall take place until full details of the junction arrangements
between Ersham Road and Coldthorn Lane, including the mini roundabout and

the re-alignment of Coldthorn Lane have been submitted to and agreed in
writing by the local planning authority. These details shall be substantially in
accordance with the details shown in the Transport Assessment. The details
shall include levels and construction details, surface water drainage, street-

lighting, finishing materials and the cross falls and longitudinal falls. The
approved details shall be completed before the first occupation of any dwelling
and the sightlines maintained free of all obstruction to visibility above 1.0
metres.

11) No development shall take place until details of the estate roadways including
street lighting has been submitted to and approved in writing by the local

planning authority. Development shall be carried out in accordance with the
approved details and no dwelling shall be occupied until it has been provided
with access to the public highwayalong an estate road constructed to binder
course surfacing level.
12) The Doctors' Surgery shall be completed and made available for occupation

prior to the occupation of the 120th dwelling constructed on the site. The
building shall be used for that purpose and for no other purpose including any
other purpose in Class Dl of the Schedule to the Town and Country Planning
(Use Classes) Order 1987) (as amended) or in any provision equivalent to that
class in any statutory instrument revoking and re-enacting that order with or
without modification.

13) The dwellings shall achieve Level 4 of the Code for Sustainable Homes. No

dwelling shall be occupied until a final Code Certificate has been issued for it
certifying that Code Level 4 has been achieved.

14) No development shall take place until details of existing and proposed ground
levels and ground floor slab levels of the buildings relative to Ordnance Datum
Newlyn have been submitted to and approved in writing by the local planning
authority. The development shall be carried out in accordance with the
approved details.

15) No development shall take place until the local planning authority has approved
in writing a full detailed scheme of works for improvements to the South Road/
Ersham Road/ Diplocks Way junction in accordance with the details shown in the

Transport Assessment. No dwelling shall be occupied until those works have
been completed in accordance with the approved details.
16) No development shall take place until a landscape strategy for the long term

management and maintenance of the non-developed land in the control of the
Appellant to the south of the developed area has been submitted to and
approved in writing by the local planning authority. This shall include a
timetable for implementation and shall be consistent with the Landscape
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Strategy prepared by David Clarke and dated April 2012. The development
shall be carried out in accordance with the approved strategy and timetable.
17) No development shall take place until an ecology and habitat management

strategy for the protection, management and maintenance of the non-developed
land in the control of the Appellant to the south of the developed area has been
submitted to and approved in writing by the local planning authority. This shall
include a programme timetable and shall be consistent with Section 6 of the
Ecology Assessment prepared by Aspect Ecology Limited and dated April 2012

The development shall be carried out in accordance with the approved strategy.
18) If it is intended to develop the site in more than one phase a phasing scheme

shall be submitted to and approved in writing by the local planning authority
prior to the commencement of development. The scheme shall include details
of the phasing of the construction of development including the means of
access, layout of buildings, car parking and servicing arrangements. The
development shall be carried out in accordance with the approved details.
End of conditions.
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Department for
Communities and
Local Government
Our Ref: APP/C1435/A/12/2186147
P E Hughes PHD Chartered Town
Planners

PO Box 700
St Albans
Hertfordshire

AL2 3WB

18 June 20.13
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Dear Sir/Madam,

" IN'CIL

TOWN AND COUNTRY PLANNING ACT 1990 - SECTION 78
APPEAL BY MASMA LTD
OAKLANDS, ERSHAM ROAD, HAILSHAM, EAST SUSSEX
APPLICATIONREF: WD/2012/0942/MAO
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19 JUM 2013
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1. I am directed by the Secretary of State to say that consideration hab'-been given,tolhe_
report of the Inspector, Christina Downes, BSc DipTP MRTPI, who held a public local
inquiry on 5 days between 12 February and 7 March 2013 into your client's appeal
against the refusal by Wealden District Council (the Council) to grant outline planning
permission for residential development incorporating access arrangements and a
doctor's surgery at land at Oaklands, Ersham Road, Hailsham, East Sussex in
accordance with application reference WD/2012/0942/MAO dated 25 April 2012.
2. On 22 November 2012, the appeal was recovered for the Secretary of State's

determination, in pursuance of section 79 of, and paragraph 3 of Schedule 6 to, the
Town and Country Planning Act 1990, because it involves a proposal over 150 units
on a site of more than 5 ha which would significantly impact on the Government's

objective to secure a better balance between housing demand and supply and create
high quality, sustainable, mixed and inclusive communities.
The Ins ector's recommendation and summa

of the decision

3. The Inspector recommended that the appeal be dismissed. For the reasons given
below, the Secretary of State agrees with the Inspector's conclusions and
recommendations. A copy of the Inspector's report (IR) is enclosed. All references to
paragraph numbers, unless otherwise stated, are to that report.

Planning Casework Division

DepartmentforCommunitiesand Local Government
1/H1, Eland House
Bressenden Place

London, SW1E5DU

Tet 0303 444 0000
Email pcc@communities. gsi. gov. uk

-]

^

Procedural matters

4. The Secretary of State notes that the appellant requested a Screening Direction under
Regulation 5(7) to determine whether the development would be an Environmental
Impact Assessment development and that previously it was concluded that it would
not. The Secretary of State has considered this and concluded it unlikely that there wilt
be any significant effects on the environment and therefore, that the development
would not be an Environmental ImpactAssessment development.
5. The Secretary of State has considered the concerns of the local councillors present at
the Inquiry regarding its location. For the reasons given by the Inspector at IR4, he is
satisfied that an acceptable opportunity was made available for those who wished to
participate in the Inquiry process to do so.
6, Following the close of the inquiry, the Secretary of State received representations from
you, on behalf of the Appellant, listed at Annex A. The representation explained that
your client has become aware of a challenge to the Wealden Core Strategy Local
Plan. The Secretary of State has given careful consideration to this correspondence.
In his opinion the Core Strategy remains part of the development plan for the area
unless and until, such time that it is quashed either in part or as a whole, and therefore
does not alter the basis upon which he has come to a decision on the appeal before
him. Copies of this correspondence may be obtained, upon written request, from the
address at the bottom of the first page ofthis letter.
Polic Considerations

7. In deciding this appeal, the Secretary of State has had regard to section 38(6) of the
Planning and Compulsory Purchase Act 2004 which requires that proposals be
determined in accordance with the development plan unless material considerations
indicate otherwise.

8. The Secretary of State agrees with the Inspector that the policies in the South East
Plan (SEP) that apply to Wealden have been revoked and are no longer part of the
development plan [IR14], and that in this case the development plan, therefore,
comprises the saved policies of the Wealden Loca! Plan (WLP) adopted in 1998 and
the Wealden Core Strategy Local Plan (CS) adopted on 19, February 2013. The
Secretary of State agrees with the Inspector that the most relevant policies of these
plans are set out in the Statement of Common Ground [IR14] and he considers these
policies to be broadly consistentwith the Framework.
9. Other material considerations which the Secretary of State has taken into account
include The National Planning Policy Framework (The Framework); Technical
Guidance to the National Planning Policy Framework; Circular 11/95: Use of
Conditions in Planning Permission; the Community Infrastructure Levy (OIL)
Regulations 2010 as amended; Circular 06/2005: Biodiversity and Geological
Conservation - Statutory Obligations and the impact on the Planning System, Circular
3/99: Planning Requirements in respect of the Use of Non-Mains Sewerage
incorporating Septic Tanks in New Development and Pollution Prevention Guidance
Note 4; Interim Supplementary Planning Guidance: A New Approach to Development
Contributions and Guidance on Travel Plans for New Development.

10. The Secretary of State has also has regard to the Council's Strategic Sites
Development Plan Document (DPD) although has afforded it little weight as it is at a
very early stage of preparation; and the Non-Statutory Wealden Local Plan (NSWLP).

Main issues

11. The Secretary of State agrees with the Inspector that the main issues in this case are
those identified by the Inspector at IR139.
The effect of the ro osal on the character and a

earance of the area

12.The Secretary of State notes that there is no dispute that the site is presently
greenfield land that lies outside the development boundary for Hailsham [IR142]. He
understands that the Council envisage further growth by means of urban extensions

on land outside of existing development boundaries and agrees with the Inspector that
this is as part of a planned approach to housing provision, and that it does not mean

that development boundaries no longer serve a useful purpose [IR143],
13. The Secretary of State agrees with the Inspector's assessment that the area has a

.

semi-rural character [IR144]. He agrees with the Inspector, for the reasons given by
her at IR145 that the size of the proposed development would result in a significant
change of character from semi-rural to urban and that whilst the proposal would not
impact on the character of the town itself in a negative way, it would, despite mitigation
measures, cause significant harm to the character and appearance of the semi-rural
area beyond the edge of the settlement [IR145-147].

Whetherthe ro osal is necessa to meet the housin needs of the district
(a) Housing Requirements

14. The Secretary of State notes the Inspector's outline of the background to the area's
housing requirements [1R148]. He also notes that the Inspector who examined the
Core Strategy (Examining Inspector) recognised that there were environmental

constraints to the level of housing provision and that as a result, for the time being, this
could justify a lower target of at least 9,400 dwellings [IR149]. The Secretary of State
recognises that modifications were necessary to make the Core Strategy sound, one
of which required a review of the strategy in 2015 or when a preferred solution to the
capacity at the Hailsham North and Hailsham South waste watertreatment works was

identified, whichever was the sooner. The Secretary of State agrees with the
Inspector, for the reasons given at 1R150, that there is no justification for departing

from the housing requirement set out in the newly adopted Core Strategy at the
present time even though it may change in 2015 and considers that the strategy does
meet longer term needs up to 2027, albeit subject to the infrastructure constraints that

presently exist [IR150]. For the reasons outlined at 1R151-152, he agrees with the
Inspector's assessment that there would be a requirement for 2,404 homes in the next
5 years.
(b) Housing Land Supply

15. The Secretary of the State recognises that in order for the Core Strategy to be found
sound the Examining Inspector had to be satisfied that there was a sufficient supply of
deliverable sites to meet housing requirements in both the long and short term.
However, he agrees with the Inspector that consideration of the 5 year Housing Land
Supply position will be a snapshot in time, and that it is quite proper that it should be reexamined in detail through the development management process [IR153]. The
Secretary of State notes the difference of opinion between the Council and the

Appellant about the supply of housing land and the debate at the Inquiry regarding

Footnote 11 to Paragraph 47 ofthe National Planning Policy Framework and whether a
site has to benefit from outline planning permission in order to be considered

"deliverable" [IR154]. He agrees with the Inspector's view that there is nothing in the
wording that says that sites without planning permission should be excluded as a matter
of principle.

16.The Secretary of State notes the Inspector's assessment of the disputed sites [1R155],
large sites [IR156-158] and small sites [159] and agrees with her findings. For the
reasons outlined in IR160, he agrees with the Inspector that there is not sufficient

compelling evidencetojustifya windfallallowance even atthe heavilydiscounted rate.
17 The Secretary of State agrees with the Inspector's conclusion that the Council can
demonstrate a 5 year supply of deliverable sites, albeit by a marginal degree, and that,
as a result, the relevant policies for the supply of housing in the Core Strategy are

considered to be up to date [IR161]. He agrees it reasonable to conclude that there is
no necessity for the appeal site to be released in order to meet the short term housing
needs of the district as established in the Core Strategy.
.

The effect of the pro osal on the Pevensev Levels site of
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nature conservation

18.The Secretary of the State notes the requirements of the Habitats Regulations set out

bythe Inspector at IR162. He also notes thatthe Hailsham North and Hailsham South

waste water treatment works discharge effluent into the Pevensey Levels, which is
both a Ramsar Site and a Candidate Special Area of Conservation. The Secretary of
State is aware that the Environment Agency has been very concerned about the

relationship between the discharge of treated effluent from the treatment works and

the ecological quality downstream, and that as a result they will not increase the
discharge'capacity of the treatment works, which has limited the number of additional

dwellings that can be accommodated withinthe existing mainsdrainage system. This,

he recognises, has resulted in the lowering of the Core Strategy housing requirement
to a level of development which could be accommodated without significant harm to
the European site [IR163].

19.The Secretary of State has taken into account that the Appellant does not take issue
with the Council's approach to safeguarding capacity within the Hailsham South waste

water treatment works to accommodate housing commitments [1R164]. He notes the

implications ofthe infrastructure constraints on the Core Strategy in respect of meeting

the objectively assessed housing needs of the district, that a solution should be
possible between 2015 and 2020 but that it is unlikely that further devejopment outside
that anticipated in the Core Strategy would materialise until after 2020 [1R165].
20. The Secretary of the State recognises that the Appellant proposes all foul sewage
deriving from'the scheme to be dealt with by means of an on site Package Sewage
Treatment Works and that the development, therefore, would not rely on the small

amount of remaining mains capacity. He notes the Council's objection to this method

of disposal, that this has been guided to a large degree by the response of the
Environment Agency and Southern Water, and their view that present capacity wkhin

the mains system should be used in preference, which is endorsed by Circular 03/99
[1R166-167]. ' The Secretary of State is aware of the problem faced by the Council, that

being if the appeal development were to use up some of the presently available

capacity it would displace some of the development planned for later in the Core

Strategy period, whichwould then fall foul ofthe Habitat Regulations. He agrees with

the Inspector that if such a scenario came about the spatial strategy in the statutory
development plan is likely to be severely compromised.

21.The Secretary of the State is aware that when the use of Package Sewage Treatment
Works was considered by the Examining Inspector he concluded that they were not a
desirable .alternative to proper infrastructure planning but, agrees with the Inspector
that the Examining Inspector did not reject their use for individual developments as a
matter of principle [IR168]. The Secretary of State notes that the technical evidence

put forward by the Appellant, that Package Sewage Treatment Works would be
effective in preventing a significant adverse impact on the European site either alone

or in combination with other plans and projects, was not challenged by any
countervailing technical evidence from the Council or the Environment Agency. He
also notes the Inspector's comments regarding the operational issues which would be

included within a planning condition, and the provision within the Planning Obligation
to set up a management company [IR169].

22.The Secretary of State is aware that, in order for the development to go ahead, the
Appellant would be required to apply to the Environment Agency for an Environmental

Permit to utilise the Package Sewage Treatment Works, and that no such application
has yet been made [IR170],

He agrees with the Inspector's analysis of the

Environmental Permitting regime, the use of a condition relating to the Package
Sewage Treatment Works and how it could be discharged because the planning
evidence indicates that the appeal scheme would not have a significant effect on the
Pevensey Levels European Site. He also shares the Inspector's view that if, as a

result of further modelling and assessment in association with the permitting regime,
the Environment Agency reached a different view it seems inconceivable that an

Environmental Permit for the Package Sewage Treatment Works would be issued

[IR171].

The Secretary of State agrees with the Inspector that the appeal

development would not result in a significant effect on the Pevensey Levels, either
alone or in combination with other plans and projects and that the scheme would
comply with the pertinent development plan policies.
Whetherthere is 'ustification for infrastructure and hi hwa contributions

23. The Secretary of State agrees with the Inspector, for the reasons outlined in IR173-

181 that there is justification for the infrastructure and highway contributions provided
for in the Planning Obligations and that, save for that relating to secondary education,
the various obligations meet the requirements of Regulation 122 of the Community
Infrastructure Levy Regulations and can be taken into account in the consideration of
this appeal [IR182].
The effect of the ro osal on the local hi hwa infrastructure

24. The Secretary of State notes that the Highway Authority and the Highways Agency

have raised no objections to the appeal development either in terms of its access
arrangements or the ability of the local highway network to cope with the additional
traffic generated. He agrees with the Inspector, for the reasons outlined in IR183 and

184, that the proposal would not give rise to harm to highway safety or free flow of
traffic and that relevant development plan policy would not be offended in this respect.
Other matters

25. The Secretary of State agrees with the Inspector's conclusions that: the affordable

housing element of the appeal scheme is a benefit of significant weight to be added
into the planning balance [1R185]; the development would not be likely to increase

surface water flooding in the locality [IR186]; the provision of a new doctor's surgery

would be a benefit of the scheme and that there is no reason why the lack of detail at

this stage should count against it [1R187]; the Planning Obligation makes the
necessary provision for outdoor play space and these obligations comply with the
Commumty1 'Infrastructure Levy'Regulations [I R188]; and that the ecological
assessment accompanying the planning application did notrecord anyevidenceofthe

presence of badgers and a number of ecological mitigation measures havethe
potential for greater ecological value and would be subject to a planning condition
[IR189].

Overall conclusion on whether the ro osal would be a sustainable form ofdevelo ment

26.TheSecretary ofStateagreesthatthe relevant policies, including those relating tothe
countryside andthe supply of housing, are notout-of-date andthatthe appeal scheme
should be determined in accordance with the development plan unless material
considerations indicate otherwise [IR190].

27.The Secretary of State notes the economic, social and environmental benefits of the
appeal development as outlined in IR191 & 1R192. However, he a9reesw!th, tt1e
Inspector thatthe appeal development would not accord with the newly ad°Pted cor^

Strategy. TheSecretaryofStateacceptsthattheCouncilhasidentifiedsuffidentland

to mee't its housing requirements in the short term [IR193] and that a review

mechanism will in due course look again at whether housing requirements can be
increased and if so how this will be done. He agrees with the Inspector that, as

matters" stand, the appeal site is outside the development boundary for Hailsham
within "an area of countryside and that the development, and in particular the

necessary highway works, would result in significant harm to the character and
appearan.ce of the semi-rural area.

28.The Secretary of State agrees with the Inspector that .the Core Strategy has not
changed the position in respect ofthe development boundary to the south ofthe town
and has determined that development needs can be accommodated through urban
extensions to the north and east [IR194]. He has considered the Appellant's

comparison of the appeal site against the greenfield releases of the HaHshamand

Ston'e Cross Strategic Development Areas but agrees with the inspector that this is

not'an-appropriate'test because the Strategic Development Areas have. be®n

specificalTy"selected for future growth through a robust^examination wtNn^the

development plan process whereasthe appealsite hasnot. As a result, theS®cretary
ofStateagreesthatthe proposal would becontraryto thespatialdistribution setout in
Policy WCS2 ofthe Core Strategy.
Conditions and Obligations

29.The Secretary of State agrees with the Inspector's reasoning and conclusions on
conditions"as'set out at IR127-134 and is satisfied that the conditions recommended

bythe InspectorandsetoutinAnnexC to the IRare reasonable andnecessa''y and
meet'the'tests of Circular 11/95. However, he does not consider that they would
overcome his reasons for refusing the appeal.

30.TheSecretary ofState hasalso considered the Inspector's reasoning andconclusions
on'the'Planning Obligations at !R 173-182. The Secretary of State is satisfied that,
save for that relating"to secondary education, the terms of the Planning Obligations

are necessary andfairly and reasonably related tothe development andthatthey are

therefore in accordance with section 122 ofthe CIL Regulations and paragraph 204 of

the Framework. However, he does not consider that these provisions are'sufficient to
overcome the concerns with these appeal proposals identified in this decision letter.
Overall Conclusions

31.Overall, the Secretary of State agrees with the Inspector that the appeal scheme

would not have a significant effect on the Pevensey Levels European Site, either atone
or in combination with other plans and projects [IR195] He'also agrees with the
Inspector that the development would result in significant harm to the character and

appearance ofthe areaandwould be contrary to up to datedevelopment plan policy,
m Particularthe spatial distribution set out in the Core Strategy. Whilst he'recognises

the many advantages that it would have to offer, he agrees with the Inspector that the

benefitswould notdemonstrablyoutweightheharmandwouldbeinsufficienttojustify

the granting of planning permission.
Formal Decision

32.Accordingly, for the reasons given above, the Secretary of State agrees with the

lrlsPector's recommendations He hereby dismisses your client's appeal against
refusal ofoutline planningpermission for residential development incorporating access

arrangements and a doctor's surgery at land at Oaklands, Ereham Road, Hailsham,
EastSussex.

~

'

... -,. -.. -. -...,

Right to challenge the decision

33.A separate note is attached setting out the circumstances in whichthe validity ofthe
Secr?ta.l7 .ofstate'sdepision may be challenged by making an application to the High
Court within six weeks from the date of this letter.

34. A copy of this letter has been sent to the Council. A notification e-mail / letter has
been sent to all other parties who asked to be informed of the decision.
Yours faithfully

Lindsay Speed

Authorised by Secretary of State to sign in that behalf

ANNEX A
Post-ln ui

Re resentatlons

Correspondent

Date

Mr P E Hughes (PHD Chartered Town Planners)

7 June2013

Attachment 2

The Planning inspectorate

ecis n
Inquiry held on 11 and 12 August 2015
Site visit made on 11 August 2015

by G D Jones BSc(Hons) DMS DipTP MRTPI
an Inspector appointed by the Secretary of State for Communities and Local Government
Decision date: 16 September 2015

Appeal Ref: APP/C1435/W/15/3006270
Oaklands, Ersham Road, Hailsham, East Sussex BN27 3PL
.
.

The appeal is made under section 78 of the Town and Country Planning Act 1990
against a refusal to grant outline planning permission.
The appeal is made by Masma Limited against the decision of Wealden District Council.

.

The application Ref WD/2014/1226/MAO, dated 10 June 2014, was refused by notice

.

dated 8 September 2014.
The development proposed is described as 'residential development including enhanced
junction and access arrangements at Ersham Road/ Coldthorn Lane'.

Decision

1. The appeal is allowed and planning permission is granted for residential
development, including enhanced junction and access arrangements at Oaklands,
Ersham Road, Hailsham, East Sussex BN27 3PL in accordance with the terms of the

application, Ref WD/2014/1226/MAO, dated 10 June 2014, subject to the
conditions contained within the Schedule at the end of this decision
Preliminary Matters

2. In light of the Unilateral Undertaking (the UU) made under Section 106 of the
Town and Country Planning Act 1990 (the Act), which was finalised during the
course of the Inquiry, and subject to the imposition of certain planning conditions,
the Council withdraw its second reason for refusal regarding the development's
effect on local infrastructure. I have considered and determined the appeal on that
basis.

3. In my formal decision I have altered the description of development as it appears
on the planning application form to omit the location of the access works on the
basis that their location is evident from the application details and from wider
evidence, as well as to avoid confusion with the site address.

4. The proposal is for outline planning permission with all matters reserved for future
approval except for access. In addition to the proposed access arrangements, the
material submitted with the application includes an indicative layout and other
details which make reference to layout, appearance, landscaping and scale. Whilst
not formally part of the scheme, I have nevertheless treated these details as a

useful guide as to how the site could be developed.

1 Document 5
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5. Before the start of the Inquiry but after the submission of the main evidence, the

Ashdown Forest Judgment was handed down by the Court of Appeal . At the
Inquiry the main parties indicated they do not consider that that Judgment has any
bearing on the determination of this appeal. Given the appeal site's location and
that the development plan policy effected by the Judgment is not cited in the
refusal reasons, I have found no reason to disagree.

6. During the course of the Inquiry the Council indicated that it intended to lodge a
legal challenge to an appeal decision elsewhere in the District (the Steel Cross

appeal)3. After the Inquiry closed, a challenged was indeed lodged on
24August 20144. Shortly afterwards the Council submitted a copy of that
challenge along with a copy of another legal challenge made by West Berkshire
District Council (the WBDC challenge)5 to one of the appeal decisions submitted as

part of the appellant's evidence6. I consider each of these legal challenges later in
my decision.
Main Issues
7.

The main issues are:

. The effect of the proposed development on the character and appearance of the
area with reference to the adopted development boundary; and
.

Whether, in the current circumstances, any harm and any conflict with the
development plan arising is outweighed by any other considerations including
housing need.

Reasons

Site, Surroundings and Proposals
8. The appeal site comprises some 6. 1 hectares of largely undeveloped land, which is
divided into two parts by Coldthorn Lane, a narrow road that runs roughly
southward from its junction with Ersham Road to the north of the site. The land is
used for a mixture of horse grazing and pasture. For ease of reference I shall refer
to these two parts of the site as Oaklands East and West. Oaklands East is a
relatively flat, largely open and roughly triangular piece of land. Oaklands West is

a largely open rectangular parcel of paddocks; it is larger than Oaklands East and
the ground level rises steadily to a high point near the central southern boundary.
9. The northern boundary of Oaklands West abuts a wooded corridor of land, beyond
which stand residential properties at the southern edge of the adopted
development boundary of Hailsham. Its western and southern boundaries adjoin
woodland and fields, which include an area of Ancient Woodland at the western end
of this southern boundary. To the south of Oaklands East and to the north beyond
Ersham Road, the B2104, there are reasonably loose-knit groups of residential

properties and beyond the B2104 to the west there are open fields.
10. The indicative details submitted with the planning application show how the site

might be developed for 170 dwellings, 117 at Oaklands West and 53 at Oaklands
East, with both portions of the site accessed from new roads leading off
Coldthorn Lane. The proposed access arrangements would also involve the
2 Ashdown Forest Economic Development Up v Wealden District Council and South Downs National Park Authority
[2015] EWCA Civ 681
3 APP/C1435/A/14/2223431, decision date 16 July 2015

4 Claim No CO/4024/2015, issue date 24 August 2015
5 Claim No CO/3830/2015, issue date 13 August 2015

6 APP/W0340/A/14/2228089,decision date 6 June 2015
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realignment of this northern stretch of Coldthorn Lane and a revised junction with
Ersham Road.

11. The evidence states that Hailsham is the largest settlement in the District and is

recognised as a sustainable location for new residential development. The main
employment facilities within the town and the town centre's facilities are within

1 km and 1. 5 km of the site respectively. Hailsham Community College and a
number of primary schools are located within 1. 7 km of the site, while a library,

Citizen's Advice Bureau, doctors' surgery, recreation ground and community halls
are all within 1. 3 km. The site is also located on a number of bus routes that

connect it to the town centre, Eastbourne and Polegate via a half hourly service.

These bus services also provide links to the wider public transport network,
including train services from Eastbourne and Polegate. There is also a network of
rights of way in the vicinity of the site. These include a footpath that crosses
Oaklands East and a 23 km long pedestrian and cycle route to the east known as
the Cuckoo Trail.

Planning Background
12. The National Planning Policy Framework (the Framework) outlines a presumption in
favour of sustainable development, which it indicates has three dimensions economic, social and environmental. Plans and decisions need to take local

circumstances into account, so that they respond to the different opportunities for
achieving sustainable development in different areas.

13. In respect to housing delivery, the Framework requires the Council to meet the full,
objectively assessed needs for market and affordable housing in the housing

market area, as far as is consistent with the wider policies set out in the
Framework. Applications for housing should be considered in the context of the
presumption in favour of sustainable development. Relevant policies for the supply
of housing should not be considered up-to-date if the local planning authority
cannot demonstrate a five-year supply of deliverable housing sites. The five-year
supply of sites additionally requires a 5% buffer to ensure choice and competition
in the market for land. Where there has been a record of persistent under delivery
of housing, local planning authorities should increase the buffer to 20%.
14. Although it is a weighty material consideration, the Framework does not change
the statutory status of the development plan or the requirement under
section 38(6) of the Act that planning applications must be determined in

accordance with the development plan, unless material considerations indicate
otherwise. The development plan for this area includes the Wealden Local

Plan (the Local Plan) and the Wealden District Core Strategy Local Plan (the Core
Strategy). These Plans were adopted in 1998 and February 2013 respectively.
The period for which the Local Plan sought to meet the District's development
needs ended in 2004, whereas the plan period for the Core Strategy runs to 2027.
15. Another appeal against the refusal of outline planning permission for the
development of the current appeal site, made by the same appellant, was
dismissed by the Secretary of State (the SoS) in June 2013 following an Inquiry

held during February and March 20137. The development then proposed was
similar to the current appeal scheme, albeit that it was for around 195 dwellings,

with a doctor's surgery and somewhat different proposed access arrangements.
For ease of reference I shall refer to that appeal as the 'previous appeal' and to the

Inspector for that appeal as the 'previous Inspector'

7 APP/C1435/A/12/2186147
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16. In summary, when determining the previous appeal the SoS agreed with the

previous Inspector that the proposed scheme would not have a significant effect on
the Pevensey Levels European Site, either alone or in combination with other plans
and projects, hie also agreed that the development would result in significant harm
to the character and appearance of the area and would be contrary to up to date

development plan policy, in particular the spatial distribution set out in the Core
Strategy. Whilst he recognised the many advantages that it would have to offer,
he agreed that the benefits would not demonstrably outweigh the harm and would
be insufficient to justify the granting of planning permission.
17 Amongst other things, the SoS noted that the Core Strategy Inspector (the

Examining Inspector) recognised that there were environmental constraints to the
level of housing provision for the District and that as a result, 'for the time being',
this could justify a lower housing target of at least 9, 400 dwellings. This figure is
reflected in Core Strategy Policies WCS1 and WSC2. The SoS also recognised that
modifications were necessary to make the Core Strategy sound, one of which

required a review of the spatial strategy in 2015 or when a preferred solution to
the capacity at the Hailsham North and Hailsham South waste water treatment
works was identified, whichever was the sooner. The requirement for this review is

embodied in Policy WCS1. At that time the SoS found no justification for departing
from the housing requirement set out in the then 'newly adopted' Core Strategy.
The SoS acknowledged that while the housing requirement may change in 2015,
he considered that the strategy does meet longer term needs up to 2027, albeit
subject to the infrastructure constraints at that time.
18. The Core Strategy was followed by the emergence of two Development Plan
Documents. The Strategic Sites Local Plan (SSLP) was to set out in detail how the

Strategic Development Areas (SDAs) identified in the Core Strategy should be
developed, while the Delivery and Site Allocations Local Plan (DSALP) was to deal
with the allocation of smaller housing sites to villages and large scale retail
allocations as well as to provide development management policies. The intention
was that the DSALP would supersede the remaining Local Plan policies.
19. The SSLP has recently been withdrawn. The Council now intends take the work
undertaken for the SSLP, the DSALP and the Core Strategy review required to
be undertaken by Policy WCS1 forwards as a single plan to be known as the
Wealden Local Plan (WLP). The current Local Development Scheme has the WLP
scheduled to be examined during the course of 2018, albeit that it is the Council's
evidence that it is working to shorten this timescale.
20. It is common ground between the main parties that the Council can demonstrate a

five-year supply of deliverable housing sites when measured against the housing
requirement of the Core Strategy. During the preparation of the Core Strategy the
Council did not identify the full objectively assessed housing needs for its

area (FOAN). Although it still has not done so, during the Inquiry the Council
accepted that it cannot demonstrate a five year housing land supply measured
against the FOAN. With reference to the evidence of the appellant's housing
witness, Mr Bateman, the Council confirmed that it would be reasonable for me to
conclude that it could demonstrate between 1. 53 and 3. 88 years' supply of housing
land measured against a range of potential FOAN figures.
Character and Appearance

21. The site stands close to, but beyond the designated development boundary of
Hailsham. There is no dispute that the appeal development conflicts with
Local Plan Policies GD2 and DC17, which seek to guide development, including

housing, to within designated development boundaries. Although the plan period
www.planningportal.gov. uk/planninginspectorate
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lapsed some time ago, the purpose of Policies GD2 and DC17 extends beyond
containing built development within settlements; they also act to protect the open
countryside in order to safeguard its character and appearance. While the
Framework does not seek to protect the countryside for its own sake, these Local

Plan Policies do encompass the intrinsic character and beauty of the countryside in

the terms of the Framework.

22. When determining the previous appeal the SoS understood that the Council's

approach to planning urban extensions beyond existing development boundaries

does not mean that development boundaries no longer serve a useful purpose. He

also agreed with the previous Inspector's assessment that the area has a semirural character and that the size of the development proposed then would result in
a significant change of character from semi-rural to urban; whilst it would not

impact on the character of the town itself in a negative way, it would, despite
mitigation measures, cause significant harm to the character and appearance of
the semi-rural area beyond the edge of the settlement.

23. The area is likely to have been subject to change since the previous Inspector
visited the site in 2013; some of which is discussed in the evidence, including
works to a hedge at the appeal site. Nonetheless, following my visit to the a'rea I
am of the view that it has retained the semi-rural character described in the
previous Inspector's report to the SoS.

24. I note that the development now proposed includes measures that are intended to
address the harmful effect that the previous appeal scheme would have had on the
character and appearance of the area. In my view, while all of the revisions would

have a positive effect in this regard, they would not fully address the underlying

concerns of the SoS and the previous Inspector.

25. For instance, by reducing the number of dwellings and omitting the proposed

doctor's surgery, the quantum of the development within the site would be
materially less than was previously proposed. Consequently, the built form could

be moved further away from the site boundary, as shown on the indicative layout

drawings submitted with the planning application.

26. However, the quantum of development proposed would remain substantial. It

would still be spread over a reasonably wide area that is currently largely
undeveloped. I accept that it would still be mitigated to some degree'by the
containment provided by trees and hedgerows as well as by the proposed
additional planting and open space. In this regard I note the hedgerow
management work and additional visual material, including a cross section, which

have been undertaken since the previous appeal was considered. However, given
that the land, particularly at Oaklands West, has significant topographic changes,
in my view the previous Inspector's concern that it is likely that the extent of"built
form would be noticeable in its surroundings still stands. Moreover, while the
revised highway works in the vicinity of the site would be less substantial than

previously proposed, they would still have a detrimental urbanising effect on the
character and appearance of the area.

27 For these reasons, therefore, the proposed development would have a harmful

effect on the character and appearance of the area. Consequently, in this respect,
it would conflict with Local Plan Policies GD2 and DC17, and with the Framework.

28. The first refusal reason also refers to Core Strategy Policy WSC2, which sets out
the broad distribution of land to be allocated for housing development to meet the

requirements of Policy WCS1. The Council's strategy seeks to concentrate growth

at the urban areas, but especially at Hailsham and Uckfield
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29. Policy WSC2 identifies 1300 new allocations (dwellings) for Hailsham and Hellingly.
Although it also states that individual sites to meet housing provisions will be_

allocated in the Site Allocations DPDs, given that Policy WCS4 identifies two SDAs,
SD2 - Land at East Hailsham and SD3 - Land at North Hailsham, which together

would provide around 1300 dwellings, it seems reasonable to conclude that

Policy WCS2 does not necessarily envisage a need for other sites to be identified

through the DPD process.

30. In respect to the previous appeal, the SoS and the previous Inspector both

concluded that that appeal proposal would be contrary to the spatial distribution

set out in Policy WCS2. While I agree, I am also mindful that Policy WCS2 alone
does not preclude other housing development additional to that identified within it,
nor does it refer to the adopted development boundaries. In view of its location as
described in the Site, Surroundings and Proposals sub-section above, the site can

also reasonably be said to be located at Hailsham, albeit beyond the settlement
boundary
The Planning Balance

31. The appeal must be determined in accordance with the development plan unless

material considerations indicate otherwise. It is also common ground between the

main parties that the starting point in the determination of the current appeal is

the SoS's decision to dismiss the previous appeal. Accordingly it is for me to
consider whether there have been any material changes in relevant planning
considerations to justify a different conclusion to that made by the SoS.

32. As set out in Character and Appearance section, the proposals have changed
somewhat relative to the previous appeal. Although it has been subject to some

change, the area has retained this semi-rural character. Notwithstanding any such
changes, as set out above, the current proposed development would have a

harmful effect on the character and appearance of the area, such that it would
conflict with Local Plan Policies GD2 and DC17, as well as with the Framework, in

this regard, and it would also be contrary to the spatial distribution set out in
Core Strategy Policy WCS2.

33. The Core Strategy was found to be sound with a housing requirement well below
that of the FOAM for the area based on the prevailing constraints, including the

capacity of waste water treatment works, an Area of Outstanding Natural

Beauty'(AONB) and Ashdown Forest. Notwithstanding that there is more than five

years7 'housing'land supply

when measured

against

the Core

Strategy,

even

taking

a conservative view of the evidence before me there is a significant need for both
market and affordable housing in the area. There are very good reasons for the
housing requirement to be constrained.

34. In the case of this appeal the constraints associated with the AONB and Ashdown

Forest do not apply. Subject to appropriate controls, it is common ground that the

appeal development would also have no adverse impact on the Pevensey Levels
Ramsar site; this is consistent with the SoS's finding in respect to the previous

appeal. I have found no good reasons to disagree. While at the strategic level
waste water treatment capacity in the area of the appeal site has still to be

resolved, it is also common ground that there are alternative means of resolving
the appeal development's foul water drainage, such as on-site Package Sewage
Treatment Works. Again I have found no good reasons to disagree. On this basis,
waste water treatment works capacity also need not be a constraint to the
proposed development.
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35. While the absence of such constraints assists the appellant's case, these
circumstances alone are not significantly changed from when the SoS made his
decision in respect to the previous appeal. While several potential benefits of the

proposed development have also been put to me, these too are not substantially
changed from the previous appeal. However, the planning policy context in which
that decision was made has now changed and significantly so.

36. To put this into context the Core Strategy was adopted in February 2013 and the
previous Inspector's report and SoS's decision were published two and fourth

mouths later, in April and June 2013 respectively. The Core Strategy Examining
Inspector essentially found in favour of the Council in accepting a reduced housing
requirement while anticipating a review in 2015, as embodied in Policy WSC1. In'

that context the SoS found that there was no justification for departing from the
housing requirement set out in the 'newly adopted' Core Strategy at that time even
though it may change in 2015. In order to establish the housing requirement in
line with the Framework it would be necessary to identify the FOAN for the area.
For these reasons, the SoS's decision is likely to have been made on the
understanding that a review, including an assessment of current and future levels

of need and demand for housing to provide an appropriate basis for longer term
housing provision, would have taken place, or at least be well advanced", by now.
37. The Council has not yet identified the FOAN. Although Southern Water has

undertaken some work in regard to waste water treatment, this work is on-going
and from the evidence before me there is no clear picture as to how or when this
matter will be concluded. The SSLP has also been withdrawn. Although the
Council is attempting to deliver it earlier than the programmed date in"2018, the
WLP is unlikely to be adopted in the near future.
38 For these reasons, bearing in mind that we are now well into the second half of the

year, it is very unlikely that the required review will have occur by the end of 2015
or that this amount of progress is consistent with what would have been

anticipated in 2013 by the Examining Inspector, the previous Inspector or the SoS.
When taken in the context of the benefits outlined below, these changed

circumstance are sufficient to override the identified conflict with the development
plan in the terms of section 38(6) of the Act and to also outweigh the associated
harm.

39. The proposed development would offer a number of potential benefits. In terms of
the social dimension of sustainable development, the scheme would increase the
supply and choice of housing, include some 60 affordable homes, in an area where
the evidence indicates there is a significant need for both market and affordable

housing. The site has no major constraints and is available and viable. Given the

site's location on the southern fringes of Hailsham, as outlines in the Site,
Surroundings and Proposals section, the appeal development would be in a

reasonably sustainable location such that residents would have access to a good
range of facilities, services and transport options. Both parties see the proposed
upgrading of the Ersham Road, South Way, Diplocks Wayjunction as representing

a benefit in view of current capacity and operational deficiencies. I see no reason
to disagree.

40. In terms of the wider economic role, the development would also contribute
towards economic growth during the construction phase. The additional population
would assist the local economy and help support the sustainability of facilities in
the area.

41. Regarding the environmental dimension the development offers potential for the
incorporation of energy efficiency measures as well as additional planting and
www.planningportal.gov. uk/planninginspectorate
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habitat enhancement. Due to it location and accessibility by alternative modes of

transport the development would also be likely to reduce reliance on use of the
private car. Such benefits would, however, be at the expense of the identified
harm to the character and appearance of the area.

42. I note the appellant's submissions regarding potential benefits resulting from other

matters that would be secured via the UU and conditions. While I recognise that at
least some of these may be of some benefit to the wider community, as they are

primarily intended to respond to needs arising from the proposed development any
such benefit would be limited, and as such attracts little weight.

43. Therefore, although the development would harm to the character and appearance
of the area in conflict with Local Plan Policies GD2 and DC17 and would be contrary

to the spatial distribution set out in Core Strategy Policy WCS2, in the current
circumstances these important considerations are outweighed by the matters

outlined above, particularly the delivery of housing, such that overall the appeal
proposals would represent sustainable development in the terms of the

Framework. I do not come to this conclusion lightly. I recognise the importance of

plan-led planning. However, given the extent of progress in respect of the
development pla'n review as required by the development plan itself in the context
of such substantial housing need, I consider that the identified development plan

policy conflict would be justified in the circumstances of this case.
Other Matters

44. In the event that planning permission were to be granted and implemented, the UU
dated 12 August 2015 would secure:

. The provision of on-site affordable housing at a rate of 35%, with a mix of 80%

Social Rented or Affordable Rented Units and 20% Intermediate Housing Units;

. Highways works, including new junction arrangements at Coldthorn
Lane/Ersham Road, improved pedestrian linkages at the site access and new

footways on Coldthorn Lane and Ersham Road to the north of the site, relocated
and upgraded bus stop facilities on Ersham Road, improved cycle/pedestrian link

to the Cuckoo Trail to the immediate east of the site, and a Traffic Regulation
Order to reduce the speed limit along parts of Ersham Road to 30mph;
. The implementation of a Travel Plan;
. Financial contributions towards bus services, rights of way improvements, and
early years, primary and sixth form education places;

. The provision, management and maintenance of the outdoor play space;
. The management and maintenance of the area ancient woodland to the south of
the site, the package treatment works and the sustainable urban drainage
scheme; and

. The implementation of the recommendations of Aspect Ecology Assessment that
accompanied the appeal planning application.
45 The Council has submitted a detailed statement (the UU Statement), which
addresses the application of statutory requirements to the planning obligations
within the UU. I have considered the UU in light of Regulation 122 of The

Community Infrastructure Levy (CIL) Regulations 2010 (as amended) and
government policy and guidance on the use of planning obligations.
46. Having done so, I am satisfied that the obligations of the UU would be required by

and accord with the Policies set out therein. The UU Statement also advises that
none of the financial contributions that would be secured by the UU would result in

the pooling of more than five obligations for that project or type of infrastructure
www. planningportal. gov. uk/planninginspectorate
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projects in line with the Community Infrastructure Levy (CIL) Regulations 2010 (as
amended^ From the information before me I have no reason to"disagree. Overall,
I am satisfied that all of these obligations are directly related to the proposed
development, fairly and reasonably related to it and necessary to make'it
acceptable in planning terms.
47

In addition to the foregoing matters, concern has been expressed locally, including
by those who spoke at the Inquiry, regarding a number of matters. These include"

the development's effect on highway safety and congestion; on existing services,
utilities and the adequacy of infrastructure/facilities, including water supply, shops,
waste water and schools; on the living conditions of neighbouring occupiers,
including in regard to privacy; on wildlife and biodiversity; on flooding and

drainage; and on trees and landscaping.

48. Other issues raised include the loss of agricultural/equine land; the adequacy of

affordable housing provision; potential noise and disturbance; whether there is a

need for the housing and that other sites are available, including previously
developed land, that should be developed first; that the site was rejected through

the Strategic Housing Land Availability Assessment process and is not identified''in
the development plan nor in any emerging planning policy document and the

development would be prejudicial to the plan-making process; development of the
site was previously dismissed at appeal; its development would erode the gap
between Polegate and Hailsham; the adequacy of public footways/footpaths;'the
density of the proposed development and inadequate provision ofon-site
sen/ices/facilities; residents of the development would be dependent on use of the
private motor car; potential pollution from the Brickfields; and that the
development would change the character of Hailsham as a small market town.

49 These matters are largely considered within the Council's case officer's report on
the appeal development. They were also before the Council when it prepared its
evidence and when it submitted its case at the Inquiry. The Council did'not

conclude that they would amount to reasons to justify withholding planning
permission. Subject to the provisions of the UU and the imposition of planning

conditions, I see no good reasons to disagree.

50. In the circumstances of this case, as outlined above, I have not found it necessary
to place any weight on the appeal decisions that are the subject of the legal

challenges referred to above in the Preliminary Matters section. Consequently, the
outcome of either of those challenges would be very unlikely to have effected'my

decision in this case in any way had they been available at this time.

Consequently, I have given these legal challenges very little weight.
Conditions and Conclusion

51. I have been provided with a schedule of conditions suggested by the main parties,
which I considered in the light of government guidance'on the use of conditions in

planning permissions and made amendments accordingly.

52. A condition would be necessary to ensure that features of archaeological interest
are properly examined/recorded. To protect the environment, a condition to limit
construction waste during the building process would be necessary. The

submission and approval of a Construction Method Management Statement would
also be necessary to safeguard the living conditions of local residents and in the
interests of highway safety. In this regard the suggested conditions 6 and 7 could
be reasonably combined.

53. Conditions to secure the installation and maintenance of sustainable urban

drainage as part of the development and foul water drainage and management,
www.planningportal. gov. uk/planninginspectorate 9
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such as Package SewageTreatment Works, would be necessary in the interests of
flood prevention, to provide appropriate/adequate facilities and to_protect_the

environment. To secure the proposed junction improvements at Ersham Road and
Coldthom Lane, as well as to the South Road/ Ersham Road/ Diptocks Way

junction, conditions would be necessary in order to increase the capacity of these
junctions to accommodate additional vehicle movements associated with the
development and in the interests of highway safety.

54. A condition controlling proposed site levels, along with proposed finished floor
levels, would be necessary to safeguard the character and appearance of the area.
For the avoidance of doubt and in the interests of proper planning a condition to
control any phasing of the construction would also be necessary.

55. Although it is not one of the listed suggested conditions, during the Inquiry the
main parties identified that control of the proposed measures designed to limited
water consumption rates per dwelling would be justified. A condition along these
lines would be necessary to protect the environment. As all matters except for

access are reserved for future consideration, condition 11 would be unnecessary
however.

56. In summary, notwithstanding the policy conflict and its effect on the character and
appearance of the area, given the somewhat limited progress made in respect to
the spatial strategy review envisaged by the Core Strategy and in the context of
substantial housing need, I find that in the circumstances of this case these

important considerations'are outweighed by the matters that weigh in favour ofthe
appeal development, particularly the delivery of market and affordable housing. I
conclude, therefore, that the appeal should be allowed subject to the identified
conditions.

g (D Jones
INSPECTOR
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APPEARANCES
FOR THE LOCAL PLANNING AUTHORITY:
Robert Walton, of Counsel

Instructed by Kristina Shaw-Hamilton of
Wealden District Council

He called
Christopher Bending
BA(Hons) MA MRTPI

Major Applications Team, Wealden District
Council

FOR THE APPELLANT:
Mark Beard, of Counsel

Instructed by Phillip Hughes of PHD Charted
Town Planners

He called

Anthony Bateman BA(Hons)

Pegasus Group

TP MRICS MRTPI MCMI
MIoD FRSA

David Clarke BSc(Hons)
PD Arb (RFS) CMLI

David CIarke Chartered Landscape Architect

and Consultant Arboriculturist Limited

M Arbor A

Phillip Hughes BA(Hons)

PHD Charted Town Planners

MRTPI Dip Man MCMI

INTERESTEDPERSONS:
Mr Ross Hollister

Mr Terry Bradford
Ms Susan Murcutt
Mr Jacob Szulecki
Mrs Christine Keate

MrTRapley
Mr Martin Powell
Mr Geoff Rowe

Local Resident
Local Resident
Local Resident
Local Resident
Local Resident
Local Resident
Local Resident
Local Resident

DOCUMENTS submitted at the Inquiry

1

Copies of Land Registry Register of Title Nos ESX345367 ESX345435 and
ESX230948 and Plans, submitted by the appellant

2

Email dated 11 August 2015 from Kelvin Williams, Head of Planning and
Environmental Services, Wealden District Council and the Council's~'Updating
measures to protect Ashdown Forest' press release reference 063/15,

3
4

5

dated 22 July 2015, submitted by the Council
Al size copy of Drawing No CSB/OERH/040 Al - Cross Section Al from
Coldthorn Lane, submitted by the appellant
Final Statement of Common Ground signed on behalf of both main

dated August 2015
~
----..... -... ^-. -. -,
Planning Obligation by Unilateral Undertaking pursuant to Section 106 of the
Town and Country Planning Act 1990 dated 12 August 2015
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SCHEDULE OF CONDITIONS FOR APPEAL REF APP/C1435/W/15/3006270:

1) Details of the appearance, landscaping, layout, and scale, (hereinaftel'call^d

'Tthe"reserved matters") shall be subm'itted to and approved in writing by the

local planning authority before any development begins and the development
shall be carried out as approved.

2) Application for approval of the reserved matters shall be made. to the^local

planning authority not later than two years from the date of this permission.

3) The development hereby permitted shall begin not later than one yearfrom
the date of approval of the last of the reserved matters to be approved.

4) No development shall take place until a programme ofal'chaeolo9ic^. wol'k_
has been implemented in accordance with a written scheme of investigation

that has been submitted to and approved in writing by the local planning
authority.

5) No work shall be carried out on site until a detailed management plan for

reducing construction waste during the building process in the form of site

management, waste management and project design and planning has been
submitted to and approved in writing by the local planning authority. The

pproved waste management plan shall be implemented throughout the

construction period.

6) No development shall take place, including any works of demolition/ until a
Construction Method Statement has been submitted to, and approved in

writmg by, the local planning authority. The approved Statement shall be
adhered to throughout the construction period. The Statement shall provide
for:

The parking of vehicles of site operatives and visitors
Loading and unloading of plant and materials

Storage of plant and materials used in constructing the development
Wheel washing facilities

Security and other external lighting

Protection of surface water bodies and control of surface water runoff
Details of access points to the site and the routes for construction traffic.

7)

No development shall take place until full details of the foul water draina^e ,

syst'em'to'serve the development, such as Package SewageTreatment Works,
have been submitted to and approved in writing by the local planning

authority. The details shall include the design, installation, management,
monitoring and long term maintenance of the system during the lifetime ^of
the development. The approved system shall be fully implemented and fully

operational before any dwelling is first occupied. Thereafter it shall be
managed, monitored and maintained in accordance with the approved details.

8)

No development shall take place until details of a sustainable drainage
scheme for the disposal of surface water, which shall include the provision and
implementation of a surface water regulation system and storage facility, has
been submitted to and approved in writing by the local planning authority.

Development shall be carried out in accordance with the approved details.
The details shall include:

. The arrangements for implementing the scheme;
. A timetable for the implementation of the scheme; and

www.planningportal.gov. uk/planninginspectorate
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. A management and maintenance plan for the lifetime of the development

which shall include arrangements to secure the operation of the sustainable

drainage scheme throughout its lifetime.

9) ,No. development shalltake Place until full details of the junction arrangements

between Ersham Road and Coldthorn Lane, including the revised junction and"

thl.re~^li9n,me.rlt of coldthom Lanehave been submitted to and approved in
^-ri.t^5_^the. J,OCT1Plannin9 authority. These details shall be substantially in

accordance with the details shown in the Transport Assessment. The details"

shall include levels and construction details, surface water drainage, street-"
lighting, finishing materials and the cross falls and longitudinal fafls.' T'he"

^^r^ved. d,e?ils sha11.be comPleted beforethe first occupation ofany dwelling

and the sightlines maintained free of all obstruction to visibility above
1. 0 metres.

10) ,No. development sha11take P'ace.until details ofexisting and proposed ground

levels and ground floor slab levels of the buildings relative to'Ordnance~'Da~tum

have been submitted to and approved in writing'by the local plannmg"

authority. The development shall be carried out in accordance with the
approved details.

11) No development shall take place until the local planning authority has

approved in writing a full detailed scheme of works fortmprovem'ents to the

South Road /Ersham Road/ Diplocks Wayjunction. No dwelling shall be

occupied until those works have been completed in accordance "with the
approved details.

12^ I^it,,'Tintended todevelop the site in more than one phase a phasing scheme
!^I ?e^L'blr"tted to and approved ln writing by the local planning authority

prior to the commencement of development. The scheme shall include details

of the phasing of the construction of development including the means of

access, layout of buildings, car parking and servicing arrangements. The

development shall be carried out in accordance with'the approved details.
13) Priorto the commencement of development a scheme designed to limited
water consumption rates per dwelling, in line with the objectives set out in

paragraphs 4. 88 and 4. 89 of the Proofof Evidence of Phillip E Hughes, shall

be submitted to and approved in writing bythe local planning authority. No

dwelling shall be occupied until the approved details for that dwelling have
been fully implemented. Once implemented the approved details shallbe"

retained and maintained thereafter.
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